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CoMMONWEALTH GiFT Duty 


A number of important modifications have been made in respect of 

ommonwealth gift duty by the amending legislation of 1947. These are 
pontained in Acts Nos. 14 and 15 of 1947, which came into operation on 
ard June, 1947. 


Exemption Increased from £500 to £2,000 
Under the original Rates Act of 1941, gift duty was imposed on all 
ifts made by a donor where the value of a particular gift together with 
ime value of all other gifts made by the donor to the same or any other 
mee within the period of eighteen months prior to and subsequent to 
date of the gift, exceeded £500. In other words, exemption from gift 
ity applied if the total value of all gifts made by the donor within the 
ribed three-year period was £500 or less. By the amending Act of 
1947 this exemption has been increased to £2,000. 
= In explanation of the above amendment the Treasurer said that it had 
geen found that the previous exemption of £500 had resulted in the impo- 
ition of duty in a great number of instances to which it was not intended 
lat the law should apply. Examples were cited, such as the levying of 
on the transfer of the family residence from the name of the husband 
that of the wife; the settlement of a son on the land by a primary pro- 
weer involving gifts which were often not more than £1,000 or £1,500 
value. 


arginal Relief in Respect of Gifts Between £2,001 and £2,127 inclusive 
' The 1947 amendment to the Gift Duty Act also provides for relief where 
value of the gift or gifts is slightly in excess of £2,000. The rate of 
on gifts up to £10,000 is 3 per cent., so that, while gifts up to a total 
alue of £2,000 in a period of three years would not be subject to duty, 
up to a total value of £2,001 would, but for the above-mentioned 
arginal relief, attract duty amounting to £60. This inequity is prevented 
providing that the duty on the gift shall not exceed one-half of the 
meess of the value of the gift over £2,000, e.g.: 


Marginal Duty at 
Duty 3% 
£0 10 £60 0 
£10 £60 12 
£25 £61 10 


£2,001 7 
0 
0 
£50 £63 0 0 
7 
2 
0 


£2,020 
£2,050 
£2,100 
£2,126 
£2,127 
£2,128 


£63 £63 15 
£63 £63 16 
£64 £63 16 1 
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It will be seen that where the gift does not exceed £2,127 the duty is 
one-half the excess over £2,000. In respect of a gift of £2,128, the full 
rate of 3 per cent. is imposed. This rate applies in respect of gifts not 
exceeding £10,000. 

Marginal Relief Where Two or More Gifts Made 

The amending legislation came into operation on the day on which it I 
received the Royal Assent, viz., 3rd June, 1947. The effect of the change I 
in the law in the transitional stage may be illustrated by the following 









examples : I 
Example (1) 
Date of Gift Amount of Gift : 
£ 

AG ae Se a-ak ee We! Oe 400 

Es: a4 Oe. Weds ae 42-00 200 
EE as. ek waco dy es ee ee oe Ce T 

1/8/1947 . .. 1,000 


No duty was payable under the 1941 Act in respect of the first gift, 5p 
as the “value of all gifts’”” was not in excess of £500. 

No duty was payable in respect of the second gift at the time of its 
making as it was made after the commencement of the 1947 Act, viz., 3rd Fi 
June, 1947, and the “value of all gifts” (i.e., the sum of the instant gift S 
£200 and the value of all other gifts made within 18 months previously, r 
£400) did not exceed £2,000. The second gift of £200 increases the value F 
of all gifts to a sum in excess of £500. Nevertheless, duty is not payable 
on the first gift of £400, although made before the 1947 Act came into T 
operation. The amending Act providés that in ascertaining the rate of 
duty in respect of a gift made before the commencement of the 1947 Act, 
the value of any gifts made after that commencement shall not be taken 
into account unless the “value of all gifts,” as defined, exceeds £2,000. 

Duty arises on payment of the third gift of £1,500 as the “value of al 
gifts” as defined is £2,100. As, however, the value of all gifts is less than 
£2,128, the marginal relief provisions apply. 

It is provided that where the rate of gift duty in respect of any gift made Th 
after the commencement of the 1947 Act, 3rd June, 1947, is to be ascer- h 
tained by reference to the value of that gift combined with the value of am “sy 
other gift or gifts, the gift duty in respect of that gift shall not exceed an mak; 
amount which bears the same proportion to one-half of the amount by De 
which the value of all those gifts exceeds £2,000 as the value of that git Fi 
bears to the total value of such of those gifts as are made after the com- D 
mencement of the 1947 Act. . 

The duty on the first gift of £400 made before £1947 is at 


Exar 








the rate of 3 per cent., vide 1941 Act .. .. £12 0 O on 
Duty previously paid .. .. .. .. ...... Nil 
£12 0 08 4. 
The duty on the second gift of £200 must not - 
exceed an amount which bears the same pro- 
portion to one-half of (£2,100 — £2,000) as Thi 
the value of the gift £200 bears to the value of » 
such of the gifts as are made on or after 
3rd June, 1947: 
ee Re OFS eee Ce 
N.B.: This sum is less than duty at the 
rate of 3 per cent. = £6. Ade 
ey STUN SIE. 0s 5 0 5% we we se 0 Nil _ ; 
517 5 120 





Applying the above formula to the third gift of 
£1,500 the duty is: 
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X : 50 :: 1500 : 1700 
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N.B.: This sum is less than duty a at the 


rate of 3 per cent. = £45. 


Duty on £2,100 at 3 per cent. would have been £ 





63. 





If the first gift had been made on or after 3rd June, 1947, the total duty 


would have been: 
First Gift— X :50:: 400:2100=—..:.... 
Second Gift—X :50:: 200:2100=—...... 
Third Gift— X : 50 :: 1500 :2100—...... 


One-half of (£2,100 — £2,000) =... .. .. 


The fourth gift of £1,000 and its predecessors 
3 per cent. : 


£9 10 6 

415 3 
35 14 3 
£50 0 O 











are subject to duty 


at 























Balance 
Previously now Total 
Paid Payable Duty 
First Gift .. .. .. £400 £12 0 O Nil £12 0 O 
Second Gift .. .. 200 517 8 £0 2 4 6 0 0 
Third Gift .. .. .. 1,500 44 2 4 017 8 45 0 0 
Fourth Gift .. .. . 1,000 Nil 30 0 O 30 0 O 
TE on oe an es oe £62 0 0 £31 0 O £93 0 0 
Example (2) 
Date of Gift Amount of Gift 
£ 
1/2/1947 .. 1,400 
15/6/1947 .. 200 
30/6/1947 .. , ee 450 
The first gift being in excess of £500 attracted duty under the 1941 Act 


at the rate of 3 per cent., the duty being £42. 


No duty was payable in respect of the second gift at the time of its 
making as the value of all gifts did not exceed £2,000. 


Duty arises on payment of the third gift. 
First gift—£1,400 at 3 - sh 34 eae xh 
Duty previously paid . ee ws 


Second gift—Applying the marginal relief for- 
mula, = duty is: 
X sae :- = .. : 
As the Ahad produces a result which is, in 
excess of duty at 3 per cent. the duty pay- 
able is 3 per cent. of £200... .. 
Third gift—X : 25 :: 450 : 650=.. .. : 
As the formula produces a result which is in 
excess of duty at 3 per cent. the duty pay- 
able is 3 per cent. of £450 . eee 


Add duty paid under previous Act .. . . 


£2,050 at 3 per cent. = 


£42 0 0 
.. 42 0 0 
—_——_———— Nil 
£7 13 10 
£6 0 
17 6 2 
13 10 
£19 10 
42 0 


0 


0 


0 
0 
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Returns by Donors and Donees 


The original Assessment Act, s. 19, required a gift return to be lodged 
by any person making a gift, the value of which, together with the value 
of all other gifts made within the preceding 18 months, exceeded £250, 
Because of the increase in the exemption from £500 to £2,000, s. 19 has 
been amended by the 1947 Act, increasing the amount specified therein 
from £250 to £1,500. As officially explained, the reason for specifying 
the sum of £1,500 in s. 19 when the exemption is £2,000 is to provide for 
differences of opinion between the Taxation Department and the donor 
as to the value of the gift. The foregoing amendment applies only where§ ad 





























































the relevant gift was made on or after 3rd June, 1947. 4p 
es 
Deletion of s. 16 from Assessment Act (a 


The Treasurer stated that s. 16 of the Assessment Act had caused con-§ (b 
siderable difficulty in administration and had been the subject of con- 
siderable criticism on the part of donors. Section 16 (1) provided that 
where there was a disposition of property by any person to a person 
connected with him by ties of blood or marriage, and, in consideration orf (Cc 
part consideration for that disposition, the disponor retained any interest 
in that property or acquired any interest in any other property by way 
of mortgage, annuity, etc., no deduction could be made in respect of that 
interest, and the gift had to be valued as if the disposition had been made (d 
without any such consideration. 

The Treasurer explained that it had been found that, in practice, s. 16 
operated in a most inequitable manner. For example, in those instances 
where the disponor took a mortgage for the outstanding balance or other-§ (€) 
wise secured the debt in some way which brought it within the provisions 
of s. 16, the interest so retained was subject to duty. Where, however, 
the debt in respect of the outstanding balance of purchase money was not 
secured at all, the transaction was not subject to gift duty (Fadden v. F.C.§ (f) 
of T. (1945) 70 C.L.R. 555). 

Again, a transfer of land in consideration of an annuity charged upon Exam 
the land was subject to duty, but if the annuity were not charged on the “A’ 
land, the transfer would not have been subject to duty. If the same transfer ( 
were made and the transferror retained a life interest in the property ( 
instead of taking an annuity charged on the land, the transfer would not ( 

( 





have been subject to duty. 

In view of all the circumstances the Government decided that, instead 
of attempting to amend s. 16 by the removal of inequities such as those 
described above, it was preferable to repeal the section entirely. Accord-§(c), ( 
ingly, s. 16 has been deleted by the amending Act of 1947. It is provided f(b), : 
that notwithstanding the repeal of s. 16 the provisions of that section shall Ja ex 
continue to apply in relation to dispositions of property made before 3rd fai mal 
June, 1947. 819 | 


Rebaté Where Estate Duty Payable ( 


Gifts made by a donor within three years of his death are subject to 
Federal Estate Duty. In order to avoid a double impost of gift duty 
and estate duty in respect of such gifts, s. 15 of the Gift Duty Assessment 
Act provided for the allowance of a rebate of the gift duty or the estate (c 
duty on the gift, whichever amount was the less. The Treasurer stated 
that it would make for smoother administration if this provision were 
transferred to the Estate Duty Assessment Act—see Seletto’s Law 
Gift- Duty in Australia, p. 43. The transfer was effected by the 1947 
amending legislation. Section 15 of the Gift Duty Assessment Act has 
been excised from that Act and new s. 8 (6) has been inserted in the 
Estate Duty Assessment Act. 
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It is provided that notwithstanding the repeal of s. 15 a rebate under 
lodged that section may be granted in relation to any gift made by a donor in 
» value respect of whose estate the estate duty assessment was issued before 3rd 
| £250,8 June, 1947, but not in any other case. 


19 has 
sherels Rates of Gift Duty 















































cifying For the convenience of readers the present rates of gift duty, as amended 
ide for by the 1947 Act, are stated below: 
donor “Value of all gifts” means the sum of the value of the gift in question 


and the value of all other gifts made, whether at the same time or within 
18 months previously or 18 months subsequently, by the same donor to 
the same or any other donee: 

(a) Where the value of all gifts does not exceed £2,000—nil. 
d con-§ (b) Where the value of all gifts exceeds £2,000 but does not exceed 


where 


f con- £10,000—3 per cent. of the value of the gift. N.B.: Gifts between 
d. that £2,001 and £2,127 are subject to marginal relief. The maximum 
person duty is one-half of the excess of the value of the gift over £2,000. 
‘ion orf (c) Where the value of all gifts exceeds £10,000 but does not exceed 
nterest # £20,000—3 per cent. of the value of the gift, increasing by 3/100ths 
y way of 1 per cent. for every complete £100 by which the value of all 
of that gifts exceeds £10,000. 


. made’ (d) Where the value of all gifts exceeds £20,000 but does not exceed 
£120,000—6 per cent. of the value of the gift, increasing by 2/100ths 





, Ss. 16 of 1 per cent. for every complete £100 by which the value of all 
tances gifts exceeds £20,000. 

other-§ (e) Where the value of all gifts exceeds £120,000 but is less than 
visions £500,000—26 per cent. of the value of the gift, increasing by 1/200th 
wever, of 1 per cent. for every complete £1,000 by which the value of all 
as not gifts exceeds £120,000. 


». F.C. (f) Where the value of all gifts is £500,000 or more—27°9 per cent. of 
the value of the gift. 

| upon ff Exam ple 

on the# “A” has made and will make gifts in Australia as follows: 

ansfer (a) Ist December, 1945, £7,000, to his son to start him off in business. 

operty (b) 15th April, 1947, £5,000, to Australian Red Cross. 

Id not (c) Ist May, 1947, £7,000, to another son to start him off in business. 

(d) Ist June, 1948, £20,000, settlement on his daughter. 

nstead (e) 15th December, 1948, £100,000, settlement on his wife. 

those “A” must lodge a gift duty return in respect of each of the gifts (a), 

ccord- (ct), (d) and (e) within one month after the making of each gift. Gift 

ovided BH (b), £5,000, made on 15th April, 1947, to the Australian Red Cross is 

) shall Ban exempt gift (s. 14 (d)). Section 19 (4) provides that for purposes 

re 3rd ffi making gift duty returns, gifts exempt under s. 14 are not gifts to which 
819 (returns by donor) applies. 

In respect of the dutiable gifts, gift duty will be payable as follows: 














(a) Gift made on Ist December, 1945 .. .. .. £7,000 
ect to 
duty Gift Duty: 3% on £7,000 .. .. .. .. «2 we a £210 
sment seamen 
= (c) Gift made on Ist May, 1947... .. .. ...... £7,000 
stat 
were Gah, B7EUBs/ISSS 4. 5 ce oe ee os OD 
aw of Gift, 1/5/1947 .. .. .. .. .. .. 7,000 
1947 auiianiontan 
t has £14,000 






Gift Duty : 44% on £14,000 =... .... .. 
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Less previously paid in respect of 


gt Bee 210 


(d) Gift made on Ist June, 1948 .. .. .. .. .. £20,000 


SRE | eee a ee. 
Ge, BOUEOD hc ds os os oe cee 


£27,000 


Gift Duty : 72% on £27,000 =... ...... .. £1,998 
Less previously paid in respect of 


gift (c), £7,000 @ 44% .. .. .. 294 


Gift made on 15th December, 1948 .. .. .. .. £100,000 


OI ee 
ime, IS/ER/TON ... .. «se s ss RD 


£120,000 


Gift Duty: 26% on £120,000 = .. .. .. .. £31,200 
Less previously paid in respect of 


gift (d), £20,000 @ 72% .. .. ‘1,480 


FepERAL Estate Duty 

A number of amendments have been made to the Estate Duty Assess- 
ment Act by the Amending Act No. 16 of 1947, which came into operation 
on 3rd June, 1947. 

Gifts by Deceased within Three Years Prior to Death 

Under the previous law all gifts made within three years prior to death, 
no matter how small in amount, had to be included in the estate duty 
return as part of the dutiable estate of the deceased (s. 8 (4) (a)). Repre 
sentations were made to the Government that it was inequitable to charge 
duty on small gifts which really formed part of the normal expenditure 
of the deceased. Furthermore, the tracing and identification of thes 
small gifts in the accounts of the deceased imposed additional work o 
executors and solicitors out of all proportion to the revenue involved 
Section 8 (4) (a) has, accordingly, been amended by the 1947 Act soa 
to exempt from Federal estate duty all gifts made by a deceased persm 
up to £50 in value or, if more than one gift is made to the same perso 
within three years prior to the donor’s decease, where the aggregate valut 
of those gifts to that person does not exceed £50. 

The above exemption applies in relation to the estates of all persons 
dying after the commencement of the 1947 Act, i.e., on or after 3rd June 
1947. } 

Where Settlor Retains Life Interest 

Section 8 (4) (c) of the Principal Act provided for the inclusion # 
the dutiable estate of a deceased person of property comprised in a settle 
ment made by the deceased under which he had any interest of any kin 
for his life whether or not that interest was surrendered by him at aay 
time before his decease. If, therefore, a person had at any time during 
his lifetime created a settlement in which he retained a life interest, th 
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rty comprised in that settlement formed part of his dutiable estate even 
though he might have surrendered that interest many years prior to his 
death and thereafter had no interest whatever in the settled property. 
Section 8 (4) (c) has been amended by the Amending Act of 1947 so 
as to ensure that such property is not included in the estate of the deceased 
if the life interest had been surrendered by him more than three years 
before his death. This amendment brings s. 8 (4) (c) into line with the 
provisions of the Act relating to gifts made by a deceased person during 
his lifetime. 
_ The above amendment applies in relation to estates of all persons dying 
after the commencement of the 1947 Act, i.e., on or after 3rd June, 1947. 


Special Deduction Where Deceased Died on Active Service 

Under s. 9 of the Principal Act a special deduction of £5,000 was allowed 
in the case of a deceased member of the Defence Force who, during the 
recent war, or within three years of its termination, died on active service 
or as a result of injuries received or disease contracted on active service. 
The section, however, applied only in the case of persons who were mem- 
bers of the Force at the time of death and excluded from its operation the 
estates of persons who have died from war injuries after having been 
discharged from the Force. The Amending Act of 1947 has removed this 
anomaly and ensures that the special deduction will apply to discharged 
members of the Defence Force as well as to members of the Force. 

Section 9 (1), as amended, reads as follows: 

“From the value of the estate of a person who is or has been a member 
of naval, military or air forces of the Commonwealth, or of any other 
part of the King’s dominions, or of any Ally of His Majesty, during 
the state of war which commenced on 3rd September, 1939, and who, 
during that state of war, or within three years after its termination, 
has died or dies on active service or as a result of injuries received or 
disease contracted on active service during that state of war, there shall 
be deducted in respect of such part of the estate as passes to the widow, 
children, grandchildren, parents, brothers, sisters, nephews or nieces of 
the deceased, a sum of £5,000, or where the value of that part is less 
than £5,000, an amount equal to the value of that part.” 

Section 9 (2) and (3) have been amended in conformity with s. 9 (1) 
as amended, by the substitution of the word “person” for the word “mem- 
ber” wherever occurring in those subsections. 

The above amendment applies in relation to the estates of persons who 
have died or who die on or after 3rd September, 1939. 


Deduction in Respect of Commonwealth and State Income Tax 
and Land Tax 

Section 17 (residents) and s. 18 (absentees) of the Principal Act pro- 
vided for a deduction of, inter alia, Commonwealth and State land and 
mcome taxes “which become due and payable after his death and within 
ome year after the payment of duty on any assessment under this Act.” 

As explained by the Treasurer, the intention of the law was to permit 
the deduction for income tax and land tax assessed subsequent to the date 
of death on income derived and land owned by the deceased during his 
lifetime. In many cases, however, owing to the complicated nature of the 
tstate a considerable time elapses before the estate duty can be finally 
assessed. In the intervening period, i.e., between the date of death and 
completion of the assessment and the payment of estate duty, income tax 
and land tax may be assessed on income derived and land owned by the 
executors of the estate subsequent to the date of death of the deceased. 

The unintended effect of the previous law was that many large estates 
were by reason of the unavoidable delay in completing the. estate duty 
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assessment, receiving the benefit of very substantial deductions in respegf 
of income tax and land tax assessed on income derived and land owne 
by the executors subsequent to the date of death of the deceased. 

The above-mentioned defect in the Act has been overcome by the Amen¢- 
ing Act of 1947 by the deletion of original ss. 17 and 18 from, and the 
insertion of a new section (17) in, the Principal Act. New s. 17 reads 
as follows: 

“17. (1) For the purpose of assessing the value of duty of the estate 
of a deceased person, there shall, subject to this section, be deducted 
from the gross value of the assessable estate— 

(a) if the deceased person was domiciled in Australia at the tim 

r = death, all debts due and owing by him at the time of his 
eath ; 

(b) if the deceased person was not domiciled in Australia at the 
time of his death, all debts due and owing by him at the tiin 
of his death to persons resident in Australia, or contracted to 
be paid in Australia, or charged on property situate in Australia; 
Federal and State income taxes assessed in respect of income 
derived by him before the date of his death and Federal income 
taxes assessed in respect of any amount which is included in th 
assessable income of the trust estate of the deceased person in 
accordance with the provisions of s. 101A of the Income Tax 
Assessment Act 1936-1941, or of that Act as amended at any 
time, and which is included in the estate for the purposes of this 
Act; and 

(d) Federal and State land taxes assessed in respect of the owner 
ship, on or before the date of his death, of land owned or deemed 
to be owned by him. 

“(2) No deduction under this section shall be allowed in respect 

of— 

(a) provisional tax or provisional contribution payable in pursuance 
of the Income Tax Assessment Act 1936-1944, or of the Social 
Services Contribution Assessment Act 1945, or of either of thos 
Acts as amended at any time; or 

(b) taxes paid before the date of the death of the deceased person.’ 
It will be observed that the time limit imposed by former ss. 17 and 18 

viz.: taxes which became due and payable within one year after the pay- 
ment of estate duty, has not been included in the new provisions. 

Paragraph (c) of s. 17 (1) allows a deduction in respect of income 
taxes assessed on income derived by a deceased person prior to his death, 
but no such deduction is allowed in respect of income taxes assessed of 
income derived by the executor of his estate subsequent to his death 
There are, however, cases in which an executor of an estate may be liable 
to pay income tax on income earned by a deceased person during his life 
time but which is not received until after his death. Thus in the case d 
taxpayers, such as professional men, who compile their returns on a casi 
receipts basis, debts represented by fees uncollected at the date of death 
are, in accordance with s. 101A of the Income Tax Assessment Ad, 
assessed to income tax in the hands of-the executor when they 4re received 
In these instances the uncollected fees at date of death are also included 
in the assets of the estate and estate duty is assessed thereon. To gratl 
relief from this double impost s. 17 (1) (c) has been drafted so as to allow 
a deduction from the gross value of the estate of income tax imposed #& 
a consequence of the application of s. 101A of the Income Tax Assessment 
Act. 

The above amendment applies to all original and amended assessments, 
notice of which is or has been given on or after 27th March, 1947. Its 
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provided, however, that the amendment shall not operate to prevent or 
affect the allowance of a deduction claimed before 27th March, 1947. 


DIssOLUTION OF PARTNERSHIP 
Where Outgoing Partner Agrees to Accept a Fixed Sum as His Share of 
Profits for Broken Period in Lieu of Taking Accounts 

The taxpayer had been a member of a partnership which had carried 
on business for 36 years. His share of the profits was 434 per cent. Since 
its inception, the partnership accounts had been made up annually to 30th 
june. The taxpayer decided to retire as at 31st December, 1940, and a deed 
of dissolution, which was found as a fact to be a genuine agreement, was 
signed on 23rd January, 1941. No accounts were prepared tor the period 
Ist July, 1940, to 31st December, 1940, but as the result of estimates pre- 
pared by the partnership’s accountant, a sum of £5,351 was estimated as 
the taxpayer’s share of the profits for the half-year and was accepted by 
the taxpayer as such, the deed of dissolution providing that no subsequent 
revision of the amount should be permitted. The accounts, as finally pre- 
pared for the partnership accounting period ended 30th June, 1941, dis- 
closed that the business had earned £58,177 for the year; 434% of one- 
half of that sum amounted to £14,297. The South African Commis- 
sioner included in the taxpayer’s assessable income the sum of £14,297 
on the ground that the profits had accrued day by day. Held, allow- 
ing the taxpayer’s appeal, that the agreement between the partners 
whereby the taxpayer's share of profits for the period was fixed at 
£5,351 constituted a variation of the preceding partnership agreement, 
under which the taxpayer’s share of profits for that period was determined 
on a new basis at the sum fixed and consequently the taxpayer’s assessable 
income should have included only the sum so determined, viz., £5,351 
(Sacks v. LR. Comr. (1945) 13 S. Af. Tax Cas. 343). “But it was con- 
tended that Sacks became entitled to a share of the partnership profits 
immediately on dissolution. Undoubtedly that contention is correct, but 
the question is, what share did he then become entitled to? If there had 
been no variation of the original partnership agreement, he would have 
become entitled by implication from the terms of the partnership agree- 
ment to 434 per cent. of the profits earned by the firm up to the date of 
dissolution ; and, if he had chosen to cede that share of profits to anyone 
after he had become entitled to it, he could not, by so doing, have destroyed 
the accrual to him which had already taken place and consequently he 
could not have escaped the appropriate tax assessable on it. But in this 
case he did not cede a portion of his share of profits to anyone after dissolu- 
tion. Either before dissolution, or pari passu with, and as a condition of 
dissolution, he and his partners, by agreement among themselves, altered 
the previously existing agreement as to the division of profits and agreed 
that his share should not be 434 per cent. of the profits made during the 
half-year ending 31st December, 1940, but the fixed sum of £5,351”—per 
Watermeyer C.J., at p. 351. 


TAXATION OF CERTAIN REMUNERATION UNDER AGREEMENT BETWEEN 
UNITED KINGDOM AND AUSTRALIA 

The agreement between the United Kingdom and Australia for the 
avoidance of double taxation contains special provisions relating to the 
taxation of remuneration for services rendered in one country by a resident 
of the other country. For Commonwealth purposes, the Agreement com- 
mences to operate, in the case of individuals, in respect of income year 
ended 30th June, 1947. For purposes of the United Kingdom the Agree- 
ment first applies, as regards income tax, to the year of assessment ended 
on Sth April, 1947, and as regards surtax to the year of assessment ended 
on Sth April, 1946. 





~ 


308 THE AUSTRALIAN ACCOUNTANT AUG. 


Visiting Professors and Teachers 
Article XI provides that a professor or teacher from the United Kingdom 
who receives remuneration for teaching, during a period of temporary 
residence not exceeding two years, at a university, college, school or other 
educational institution in Australia is exempt from Australian tax in respect 
of- that remuneration. Correspondingly, where an Australian professor or 
teacher receives remuneration for teaching in the United Kingdom, such 
remuneration is exempt from United Kingdom tax, subject to the same 
two-year limitation. The hope was officially expressed that this reciprocal 
exemption from taxation will encourage the interchange of professors and 
teachers between the United Kingdom and Australia. 
REBATE IN Respect oF SupPER-TAX 
The taxpayer was liable to pay super-tax at 1/- in £ on the excess of 
its taxable income over £5,000. Its taxable income included a dividend 
from V. Co. paid out of income on which V. Co. was liable to pay super- 
tax. V.Co.’s taxable income included dividends received from C. Co. paid 
out of income on which C. Co. was liable to pay super-tax. 

To the relevant year, the Commissioner assessed V. Co. to super-tax as 

follows : 

Taxable income of V. Co.: £37,511, which included dividend of £30,824 
received from C. Co. which was paid out of income subject to super- 
tax. 

Super-tax on £32,511 (£37,511 — £5,000) at 1/- in £ .. £1,625 11 0 

Less Rebate under s. 46 (2A) in respect of dividend re- 
ceived by V. Co. from C. Co.: £30,824. 

Formula provided by s. 46 (2A): 

X : taxable income — £5,000 :: dividend received : tax- 
able income 
= X : £37,511 — £5,000 :: £30,824 : £37,511 
£32,511 & £30,824 





£37,511 
Oe ar oe Oe a OE on oc os ce os oe tn ce en ee Ee BS 


Net super-tax payable .. .. .. .. .. .. .. £289 16 0 


The sum of £289/16/- represented super-tax at the rate of 1/- in £ on 
£5,796, calculated as follows: 
Taxable income, £37,511, less dividend included therein, £30,824 


— , 


£32,511 
— of £6,687 = £5,796. 

£37,511 

£5,796 at 1/- in £ = £289/16/-. 

The taxpayer’s taxable income of the relevant year was £132,214, which 
included a dividend from V. Co. of £34,350 paid out of the above-mentioned 
taxable income of £37,511. The Commissioner allowed the taxpayer com- 
pany a rebate under s. 46 (2A) in respect of the dividend of £34,350, 
calculated as follows: 

£127,214 
—— of £5,796. 
£132,214 

The Commissioner refused to allow the taxpayer company any rebate 
on the balance of the dividend of £34,350. The crucial question was 
whether V. Co. paid or was liable to pay super-tax on that part of its 
taxable income in excess of £5,000 represented by the above-mentioned 
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sum of £26,715 which was taxed at 1/- in £ and which was rebated under 
s. 46 (2A) at the same rate. Held (by majority, Dixon, McTiernan and - 
Williams JJ.; Latham C.J. and Rich J. dissenting), that the effect of the 
s. 46 (2A) rebate is to cancel the super-tax on the rebateable amount so 
that the taxpayer does not pay and never becomes liable to pay super-tax 
on that amount. V. Co. was in that position with respect to the sum of 
£26,715 and, therefore, the rebate granted to the taxpayer company was 
correctly calculated by the Commissioner (Carlton Brewery Ltd. v. F.C. of 
T. (1947) 3 A.I.T.R. (in course of publication) ). 

I do not believe Parliament intended such a fantastic result and the Act 
should be amended to give proper expression to Parliament’s intention. 
If the above majority decision is right, the following would happen in 
the case of a chain of holding companies : 


Company A: 
Teme MOONE nk kx hw 6c ks ds an se we ss os SI 


Super-tax—£15,000 at 1/-in£.. .. .. 


Company B: 
Taxable income (dividend from Company A) . 


Super-tax—£10,000 at 1/- in £...... 
Section 46 (2A) rebate— 
£10,000 
of £15,000 = £10,000 at 1/-in£.... .. 
£15,000 
Net super-tax payable .. . 


Company C: 
Taxable income (dividend from Company B) .. .. 


Super-tax—#£10,000 at 1/- in é .. . a 
Section 46 (2A) rebate .. .. 2. 22 os oe oe 


Company D: 
Taxable income (dividend from Company C) .. .. 


Super-tax—£19,500 at 1/-in£....... 
Section 46 (2A) rebate— 
£9,500 


—— of £14,500 = £9,500 at 1/-in£.... .. 475 
£14,500 
Bele PSE GOIN os oe -0e ns ca es os He oe. 00 Nil 


As the Chief Justice pointed out in his dissenting judgment: “Thus, in 
a chain of companies, each alternate company would pay full super-tax 
and the other companies in the chain would not pay super-tax, but would 
receive rebates. There is no reason whatever in such a result.” 


PREMIUM ON ASSIGNMENT OF WEEKLY TENANCY 
Important Decision of Board of Review 
The taxpayer obtained a lease of a hotel for five years from 9th Decem- 
ber, 1935. It was provided that if the lessor permitted the lessee to continue 
in occupation after the expiration of the term of the lease, i.e., after 9th 
December, 1940, the lessee should continue-to occupy the premises as a 
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“X,” as purchaser, entered into an ‘agreement for the sale of the hotel 
business. Of the total purchase money, £700, the sum of £200 was con- 
sideration for the furniture and effects, and the balance, £500, was “con. 
sideration for the licence and goodwill.” The taxpayer agreed to give up 
possession on 21st April, 1941, and to assign the tenancy to “X” and to 
use his best endeavours to get “X” accepted as a tenant by the landlord, 
“X” took possession on 21st April, 1941, and on the same date the land- 
lord granted “X”’ a lease of the hotel premises in consideration of a bonus 
payment of £1,400. The Commissioner included the sum of £500 in the 
taxpayer’s assessable income on the ground that that sum was a “premium” 
within the meaning of s. 83. Held (by the Board of Review—not yet pub- 
lished), that (a) a weekly tenancy is a lease, and need not be evidenced 
in writing; (b) applying Commonwealth Life (Amalgamated) Assurance 
Ltd. v. Anderson (1945) 62 N.S.W.W.N. 240, a weekly tenancy is an 
estate in land and a right to assign is an incident of every such estate; 
(c) that the taxpayer assigned a lease as from 21st April, 1941; (d) the 
sum of £500 was received as consideration for the goodwill and licence 
attached to land a lease of which was “granted, assigned or surrendered,” 
and that it was immaterial whether “X” acquired the lease (i) by assign- 
ment from the taxpayer or (ii) by grant from the landlord; and (e) the 
sum of £500 was, therefore, a “premium” within the meaning of s. 83 and 
accordingly was assessable under s. 84. 

The opinion was previously expressed in September, 1946, issue of the 
Journal, pp. 352-353, that Division 4 as a whole is inapplicable to tenancies 
of uncertain duration. This precise point was not argued in the above case 
However, the taxpayer’s representative contended that unless there is a 
lease for a term of years, Division 4 is inapplicable. The Board rejected 
this contention. It is feared that if the first-mentioned contention had also 
been raised, it too would have been rejected by the Board. 

The first part of the definition of “premium” refers to a premium payable 
“to any person” for or in connection with the grant or assignment “by 
him” of a lease. The definition goes on to include “any consideration for 
or in connection with the surrender of a lease or for or in connection with 
land a lease of which is granted, assigned or surrendered,” but the words 
“by him,” i.e., by the recipient of the premium, are not repeated. From 
the Board’s reasons for decision it would appear that where, for example, 
a lessee sells the goodwill of a business.and the goodwill is local, and the 
lessee does not assign his lease, but a new lease is granted by a third party, 
ie., by the owner of the freehold, the sum received by the vendor of the 
goodwill is a “premium,” on the ground that it is consideration for good- 
will attached to land a lease of which was granted by the owner of the 
freehold. 





‘What a Victorian Business Man Should Know About 
His Compensation Liabilities to Injured Persons” 
By Mr. J. R. BARBER, A.A.1.S. 


(Being a lecture delivered to the Commonwealth Accountants’ Students 
Society, Victorian Division, on February 19, 1947.) 
I am glad to be with you to-night and to tell you what I can regarding 
the very important subject on the agenda. 
Compensation liabilities are fixed by law. The Accountant, as adviser 
to the Business Man, should therefore acquire a working knowledge of 
such matters. 
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1, What are the Sources of Liability in Respect of Injury to Employees? 


, 


hotel The Workers’ Compensation Acts 1928-1946, 
Common Law; and 
three Special Acts which relate to his Common Law liabilities :— 


1. The Employers and Employees Acts 1928-1945: 


nd to 2. The Wrongs Acts 1928-1936: 
a 3. The Mines Act 1928 (Sec. 441.) 
and- 
onus H2 What Do They Mean? 
nthe (a) Workers’ Compensation is the monetary benefit conferred by 
= law in respect of the disablement of an employee, or for the loss 
pub- of support suffered by his dependants by his death, as the result 
enced of injury at work, irrespective of the negligence of the employer 
rene or of the employee. It is concerned with providing an income 
a during the disablement of a worker, or for the first few years 
) the of his dependants’ struggle should h¢ die of the injury, rather 
seal than with making good the whole of the loss. It is a remedy 
red.” which is very easy of access. 
sign- (b) Common Law means the law common and general to the 
) the whole realm, and is wide enough to cover all our laws. The term 
i oan is generally used to indicate the law other than that established 
by Statute. The great part, if.not the whole, of the Common 
of the Law is written in the records of legal customs and decisions. 
ncies The Common Law in force here is that which is in force in 
case England modified in some respects. It is a section of that part 
isa of the Common Law known as the Law of Torts, which 
‘ected embodies the liability to compensate. This arises out of a general 
1 also duty of civilised persons towards their fellow-men, so to regulate 
their actions as to avoid negligently causing injury or damage 
yable to them or their property. Failure in such duty brings in its 
t “by train liability to make good the injury or damage. The Common 
n for Law liability is much less likely than is Workers’ Compensation 
with liability to accrue because it arises only from the negligence of 
vords the employer or of some person whose negligence binds the 
From employer, or because of some defect in the ways, works, 
mople, machinery, plant or system of work of the employer. When the 
d the Common Law liability accrues it is greater than that under the 
party, Workers’ Compensation Acts, as it is restricted only by the 


full cost of putting right, as far as financially can be done, the 
full extent of the damage by the injury. 

The liability created by the Employers and Employees Acts 1928- 
1945 is the extension of the Employer’s Common Law liability 
to include liability for acts of negligence of the injured 
employees’ fellow-servants. The amendment is therefore an 
abrogation of the Common Law restriction in respect’ of liability 
for acts of negligence of a fellow-servant of an injured employee, 
and removes one of the time-honoured bars to a successful 
claim at Common Law against the employer. 

The liability created by the Wrongs Acts 1928-1936 is the right 
given to certain relatives of a deceased employee to secure 
damages at Common Law in regard to financial injury caused 
to them by the death of that employee. The Wrongs Acts 
are a modification of the Common Law, as without those Acts 
dependants. of a deceased employee would have no Common 
Law remedy. 
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(e) The liability under Section 441 of the Mines Act 1928 is a 
abrogation in favour of miners of the doctrine of commog 
employment. It applies to :— 

Mining operations proper ; 

Work in, on, or about a quarry, 

claypit or sandpit. 

This abrogation foreshadowed, over 50 years ago, the general 
abrogation by the 1945 amendment of the Employers and 
Employes Act. Miners thus, for a considerable number of years, 
were much more favourably treated as regards Common Lay 
remedies, than employees in other callings. It runs in conjune 
tion with Section 402, which enacts that the happenings of any 
accident in a mine is prima facie evidence of negligence on the 
part of the mine-owner. 


3. For What is He Liable? 
The employer is liable to pay compensation under the Workers 
Compensation Acts, or, in appropriate cases, damages at Common 
Law, in respect of personal injury or death by accident arising 
out of or in the course of an employee’s employment, or in respect 
of any disease due to the nature of the employment. 
4. In Respect of Whom is He Liable? 
It is here that we begin to particularise. 
(1) As regards Workers’ Compensation he is liable in respect of — 
(a) Employees in his direct service whose remuneration doe 
not exceed £750 a year, exclusive of overtime. These are, 
roughly, the wages and salaries group of employees and are 
called “workers.” Without going into detail generally, it is} 
important to mention that members of the employers 
family (whether or not dwelling in his house) who are bom 
fide employed by him under a contract of service can bk 

“workers.” As regards Private Household employees, I will 

explain the position in a special Section towards the clos 

of this Lecture. 
(6) Certain other persons doing work for him who are not i 
his direct service, but who are, by the Workers’ Compensx 

tion Act., deemed to be “workers.” These persons who a 

deemed to be “workers” are :— 

(1) Tributers and Sub-tributers—As between a tributero 
sub-tributer and the lessee or owner of any mine 
claim the tributer or sub-tributer (as the case may be 
shall for the purpose of this Act be deemed to & 
working under a contract of service with such lessee of 
owner who shall for the said purpose be deemed to % 
the employer of such tributer or sub-tributer withi 
the meaning of the Act. 

(ii) Contractors who fell trees, cut scrub, clear land. 
Where a “principal” in the course of or for the pur 
poses of his trade or business enters into a contra 
with any other person or persons (in this sub-sectia 
referred to as “the contractor”) under which the co 
tractor agrees :— 

(4) to fell trees and deliver the timber obtained the 
from to the principal ; 
or 
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(i) to fell trees or cut scrub on land in the occupa- 
tion of the principal; 
* or 

(7%) to clear such land of stumps or logs; 
and the contractor does not either sublet the contract 
or. employ workers or although employing workers 
actually performs any part of the work himself, the 
contractor shall for the purposes of this Act be deemed 
to be working under a contract of service with an 
employer and the principal shall for the said purposes 
be deemed to be the employer of the contractor within 
the meaning of this Act. 

The important aspects of this Section are— 

(a) The contract must be in the course of or for the 
purpose of the principal’s trade or business. 

(b) If the contract is to fell trees it must also 
provide for the delivery of the timber to the prin- 
cipal or the felling must take place on land in 
occupation of the principal. 

(c) If for scrub cutting or the clearing of stumps or 
logs it must also be on land in occupation of the 
principal. 

(d) It is subject to the proviso that the “contractor” 
does not either sublet the contract or employ 
workers. If, however, the contractor performs 
any part of the work himself, notwithstanding 
that' he also employs other workers, he is still 
deemed to be working under a contract of service. 


Drivers of certain passenger vehicles under Contracts 
of Bailment.— 
Notwithstanding anything in this Act or any law, 
where a person engaged in driving a vehicle used for 
carrying passengers for reward has the use of that 
vehicle pursuant to a contract of bailment (not being 
a bona fide contract for the purchase of the vehicle 
whether by hire purchase or otherwise) under which 
he is required to pay any sum or sums (whether of 
fixed amount or proportionate to mileage or receipts 
or otherwise) for the use thereof (in other words 
drivers of taxicabs which they lease from owners) 
then for the purposes of this Act— 

(a) such person shall be deemed to be working under 
a contract of service with an employer; 

(b) the person from whom the use of the vehicle is 
obtained under the said contract of bailment shall © 
be deemed to be that employer. 

A contractor who agrees to perform any work not 
being work incidental to a trade or business regularly 
carried on by him in his own name or under a firm or 
business name; and in the performance of which work 
the contractor does not either sublet the contract or 
employ workers, or although employing workers 
actually performs some part of the work himself. 

The intention of the provisions in regard to:— 

(7) Tributers and Sub-Tributers, 
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(4) Contractors felling trees, cutting scrub, or clear- 
ing land, 
(1) Taxicab men driving leased taxicabs, 
and 
(tv) Working contractors who are in a small way of 
business but who do not regularly carry on a 
trade or business under their own name or under 
a firm or business name. 
is to bring such persons who are not in the wages and 
salaries group within the scope of the Workers’ Com- 
pensation Acts and thus give them and their depen- 
dants the benefit of the Act. Without such provisions 
they would be outside the Acts. Although really they 
are independent contractors, being in a sense their own 
masters, they are in effect working tradesmen on some- 
thing like a piece work basis, and as a matter of equity 
are considered by Parliament to be entitled to be 
deemed for Workers’ Compensation purposes, to be 
employees in the service of the person for whom the 
work is being done. 

(c) Employees of contractors who are for Workers’ Compen- 
sation purposes deemed to be vicariously employed by the 
Principal, that is the person who let the Contract. (Section 
14 cases.) Section 14 is on these lines :— 

“Where any person (the Principal contractor) in the course 
of or for the purposes of his trade or business contracts 
with another person (the sub-contractor) for the execution 
by or under the sub-contractor of the whole or any part of 
any work undertaken by the Principal Contractor, the Prin- 
cipal shall be liable to pay to any worker employed in the 
execution of the work any compensation under the Act. 
The purpose of the provisions of Section 14 is to protect 
the employees of a sub-contractor against the chance that 
the sub-contractor, because he is not insured against his 
liability under the Workers’ Compensation Act, and is ina 
weak financial position, may be unable to pay compensation 
to an injured employee. That purpose is achieved by giving 
to the sub-contractor’s employees the right to claim, at their 
option, against the sub-contractor (their employer) of 
against the Principal (the party who let the contract to their 
employer.) If the sub-contractor sub-lets the whole or any 
part of his contract, he is, as far as the employees of his 
sub-contractors are concerned, regarded as a Principal as 
well as the original Principal, so that the provisions extend 
right through the chain of sub-contracts. The effect of the 
provisions, therefore, is to create, for the purposes of the 
provisions, the relationship of Employer and Worker be- 
tween parties where otherwise such relationship would not 
exist. For the sake of convenience, the relationship may 
be called the “vicarious relationship” and the Principal the 
“vicarious employer.” Because of the operation of the pro- 
visions, a worker employed by a sub-contractor has two 
avenues (alternative but not double) of securing compen 
sation. Those avenues are :— 

1. From his immediate employer (the sub-contractor) by 

virtue of the ordinary provisions of the Act; 
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AUG » 2. From his vicarious employer (the Principal) by virtue 
cleail of the special provisions of the Act— 
and he may, at his option, claim compensation from one or 
the other. If he fails against one, he may proceed against 
the other. He is not, however, given the right to recover 


ay of from both. It will be clear, therefore, that the provisions 
on a aim at the protection of the worker against loss of com- 
under pensation by the farming out of one employer’s ordinary 
work to another employer. As the person to whom the work 
s and is farmed out may be a “man of straw,” the worker’s right 
Com to compensation from his employer could very easily be a 
lepen- mere paper right of no monetary value if the person (the 
isions Principal) who farmed the work out were to be free of 
they liability by letting the contract. 
r own (2) At Common Law (which for our purposes includes the Em- 
some- ployers and Employees Acts 1928-1945, Wrongs Acts 1928-1936, 
equity and Mines Act 1928 (Section 441) he is liable in respect of :— 
to be Employees in his direct service irrespective of the amount of 
to be their remuneration. 
m. the (Spectal note—A business man may be liable at Common Law 
for injuries to persons who are not in his direct service. Such 
mpen- other persons are known as Third Parties. More will be said 












































yy the of this matter later.) 

ection §# 5, What Should He Do About It? 

(1) As regards employees in his direct service who are “workers,” 
he should secure from an Insurer approved by the Governor in 

- Council a Policy insuring his liabilities under the Workers’ 

cutton Compensation Acts, Employets and Employes Acts, Wrongs Acts, 

art of and at Common Law (including in appropriate cases coyer under 

Prin: Section 441 of the Mines Act 1928). 

in the (2) As regards persons who are not in his direct service but who 

Act. are deemed to be “workers” in his service, he should :— 

rotect (a) secure a Policy (or secure an extension of his Policy 

e that already in force as regards “workers” in his direct service) 

st his insuring his liabilities under the Workers’ Compensation 

;ms Acts in respect of such persons; and 

— (b) secure a Public Risk Policy insuring his Common Law 

ee liabilities in respect of injury to such persons (remember 

| Oe that this group are Third Parties for other than Workers’ 

1) € Compensation purposes). 

their (3) As regards persons in respect of whom he is the vicarious 

Por - employer, that is, persons who are employed by Contractors 

of his and sub-contractors who have contracted to do work for him, 

wk he should :— 

nf the (a) secure a Policy (or secure an extension of his Policy already 

f the in force as regards “workers” in his direct service) insur- 

. ad ing his liabilities under the Workers’ Compensation Acts in 

- respect to such persons; and 


-ourse 
tracts 


= (b) secure a Public Risk Policy insuring his Common Law 
r the liabilities in respect of injury to such persons (this group 
oo also are Third Parties for other than Workers’ Compen- 


sation purposes). 
(4) As regards employees in his direct service who are in the 
wages and salaries group but who, because of the amount of 
r) by their remuneration, are not “workers” within the meaning of 


s two 
mpen- 
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the Workers’ Compensation Acts, he should either— + 
secure a Policy covering his liabilities under the Employers and 

. Employes Acts, Wrongs Acts and at Common Law (including 
in appropriate cases Section 441 of the Mines Act 1928) ; or 
have his Workers’ Compensation Policy in respect of his other 
employees extended to give cover, in respect of those who are 
not “workers,” against his legal liabilities, that is, Employers 
and Employes Act, Wrongs Acts, and Common Law and to 
provide in addition benefits, equivalent to Workers’ Compen- 
sation benefits, for those employees. 

The second method is an excellent one, and is very frequently 
used. 

As regards employees who are workers and persons who are 
deemed to be “workers,” there is an obligation to insure the 
Workers’ Compensation Acts’ liabilities with an Insurer who is 
approved by the Governor in Council. Irrespective of that 
obligation, however, it is a matter of prudence that the employer 
should secure Insurance protection in respect of all his com- 
pensation liabilities. , 

(5) As regards Third Parties in general, to cite merely a few for 
example — customers, callers for other purposes such as carriers, 
commercial travellers, messengers, telephone mechanics — the 
business man has a liability at Common Law and he should 
insure that liability under a suitable Public Risk Policy (More 
about that later). 

Insurance Details 

We are now led to the Policy —the expression of the contract of 

the Employer’s indemnity. 

The most common form of policy is known as “Workers’ Compen- 

sation,” but its correct title is “Employer’s Indemnity” Policy. It 

gives an “Employer” (the Insured) a cover, in respect of “Workers” 
in his direct service, against liability, as follows :— 
(a) Under the Workers’ Compensation Acts (compulsory 





































cover) ; 
(b) Under the Employers and Employees Acts, } 
1928-1946 ; 





(c) Common Law; 
(d) Under the Wrongs Act 1928 (Part 3), as } voluntary 
amended by the Act of 1936; and cover 
(e) when requested, under the Mines Act 1928 
(Section 441). 
The indemnity is subject to the following general qualifications :— 

1. Only the Employer’s liability to “workers” in his direct service 
is covered, except the Policy be specially endorsed. I mean by this 
that the. vicarious liability of the business man who lets a con- 
tract or contracts or who lets tributes, or leases taxicabs (as was 
explained earlier) is not covered unless definite request is made 
for such cover and the Policy is suitably endorsed, and even 
then the Workers’ Compensation liability only is covered; 

2. In the cases of Mines, including Quarries, Clay Pits and Sand 
Pits, special restrictions are imposed which can only be lessened 
by request and endorsement. 

3. Furthermore, it is to be noted in regard to all Policies that the 
nature of the businesses of the Employer regarding which he 

requires cover must be notified to the Company. I do not meat 
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that each separate process of a particular trade or business must 
be named, but that those which are separate and not related to 
each other must be. 

Again, it is to be noted that in regard to those businesses for 
which the Employer secures cover. he must pay premium on all 
the “workers” in such businesses. He cannot leave out any. 
Cover is restricted to work in Victoria. If, therefore, an 
employee’s duties take him out of Victoria, the employer should 
make sure that he has an “Employer’s Indemnity” Policy in 
respect of the State or Territory to which the employee goes. In 
fact, this applies in regard to each State and Territory of 
Australia. Each State and Territory has its own Workers’ Com- 
pensation Act or Ordinance, with features peculiar to each. 


It will be an advantage to remind you that although it is only com- 
pulsory for the Employer to insure his liability in respect of Workers’ 
Compensation, the Policy covers the other legal liabilities of the 
Employer to “workers” unless he specially desires them excluded. 

Again, another note. It is that the full legal liability cover is given 
only in respect of those who are “workers” within the meaning of the 
Workers’ Compensation Acts, and at once there arises a consideration 
of the facts (remembered, I hope, from my previous remarks) that 
liability under the Employers and Employes Acts, Mines Act, Wrongs 
Acts and at Common Law is not confined to liability in regard to those 
employees who are “workers.” In the cases of the Employers and 
Employes Acts, Mines Act, Wrongs Acts and Common Law, liability 
exists in respect of employees who are not “workers” as understood 
by the Workers’ Compensation Act, as well as in regard to those who 
are “workers.” If, therefore, an Employer has any such employees, it is 
a matter of wisdom, though not compulsion, to make special arrange- 
ments to cover the liability, as has already been explained. 

To resume regarding the Workers’ Compensation Policy. It is a 
simple document. The Terms and Conditions are, nevertheless, very 
important. Those of particular interest are :— 


The insured shall immediately notify the Company in the event 
of his letting any contract during the period of indemnity, and shall 
give the Company all such particulars with respect to such contract 
as the Company may require, and shall pay to the Company forth- 
with on demand the premium required to cover his liability with 
respect thereto. 

(This requirement has a direct bearing on what I have already 
explained regarding the securing of cover in respect.of the persons 
“deemed to be in the service of the employer” and those who are 
“vicariously” in the service of the employer.) 

Prompt notice to the Company of anything in the nature of a 
claim ; 

The transmission without delay of written notices, or verbal inti- 
mations, of claims or matters arising out of claims; 

The Insured not to make any admission of liability or payments, 
or incur any expense, in respect of any claim without the written 
authority of the Company ; 

The Insured to allow the Company to ise his name in the handling 
of claims or actions; 

The Insured to give the Company all necessary information and 
assistance in connection with claims; 

(These requirements are for the protection and assistance of the 
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employer. He is paying a premium for cover. He should, therefore, 
give the Company all the co-operation in his power to enable it to give 
him full cover and to give claimants a prompt, fair deal. Not the 
least in importance is protecting the employer against an unwitting 
breach of the penalty provisions of the Workers’ Compensation Act 
regarding the very strict requirements of the Workers’ Compen- 
sation Board in respect of claims by persons under 21 years of age.) 

The Insured to take reasonable precautions to prevent accidents; 

The Insured to comply with all Statutory obligations; 

(Statutory obligations arise under the Workers’ Compensation 
Acts, Factories and Shops Act, etc. The obligations under the 
Workers’ Compensation Act, for instance, are many. Two little- 
known ones which are included are :— 

To facilitate the giving of notices of injury, the employer shall 
provide and keep readily accessible at all reasonable times for 
any worker who desires to use it or which may be used by some 
person acting bona fide on behalf of the worker, a “Notice of 
Accidents” book, the form of which is prescribed in the Regula- 
tions to the Act. An entry in such book, if made as soon as 
practicable after the happening of the accident, shall be sufficient 
notice of the accitlent for the purposes of the Act. Penalty for 
failure of the employer to comply with this provision is a fine not 
exceeding £5. 

The Act goes on to provide that the want of notice or any defect 
or inaccuracy in the notice shall not be a bar to the maintenance 
of proceedings for the recovery of compensation under the Act 
where the employer is the owner of a mine or quarry or the 
occupier of a factory, shop or office, and the summary (in the 
prescribed form) of the requirements of the Acts with regard 
to the giving of notice of accidents and the making of claims 
which the Act requires such an employer to keep posted up in his 
premises has not been so posted up. 

(“Notices of Accidents” book and the “Summary” are in pre- 
scribed forms, and should be available from the Government 
Printer. ) 

The keeping of a proper Wages Book, which shall be open to’ 
the Company for inspection ; 

The rendering within a month from expiry of each Insurance 
period of a statement of the wages, salaries, and other earnings, 
of “workers” for each such period; 

Notification. to the Company in the event of the letting of a 
contract. 


The Premium. . This is charged at an agreed rate on each £100 of 
wages, salaries, and/or other earnings of “workers” (except in the case 
of a Private Householder, in which case it is per capita). As, on the 
issue of a Policy, or its renewal, it is impossible to state exactly how 
much will be spent in wages and salaries during the forthcoming year, 
the premium is, in the first place, based on an estimate of the amount 
to be so spent, and at the expiry of each Insurance period the actual 
amount paid is notified to the Company in accordance with the Con- 
dition regarding Wages Book already noted, and the premium is adjusted 
by either a return to the Employer if he over-estimated, or by the render- 
ing of an excess debit if he under-estimated. (The other use of the 
Wages Book is in connection with claims, calculation of earnings of the 


claimant, and the like.) 
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Rates of premium are regulated by the loss experience of each trade, 
business, industry or calling. For that purpose accurately compiled 
statistics are rendered annually to the Government Statist by each 
approved Insurer, and at suitable intervals the figures are collated 
and the results disclosed are reviewed. Where necessary, rates of 
premium are revised — either by increase or reduction—to effect the 
necessary regulation. 

The Proposal, which is the basis of the Contract expressed in the 
Policy, is a very simple document, but it calls for the special comment 
that care should be exercised accurately to complete it. Knowledge of 
many of the aspects I have mentioned will be of interest and help in such 
completion. 

Some miscellaneous matters remain to be mentioned. They are: 

Alteration of interest or title. It is part of the general law of Insurance 
that a transfer of interest, except by will or operation of law, is not 
valid without the consent of the Company. Sometimes this doctrine is 
referred to in the Policy Conditions, sometimes (as in the case of 
Workers’ Compensation Insurance), it is not. That, however, is of no 
significance. It is, therefore, of very great importance that any change 
of interest, such as the formationsof a business into a Company, sale of 
a business, or even a change in the partners of a firm, should be notified 
to the Company, and a written record secured of its approval (or allow- 
ance, as we call it). 

Casual employees. Casual employees engaged for the purpose of a 
trade or business, have been “workers” for the purposes of the Workers’ 
Compensation Act from the beginning, 

An amendment made by Parliament in 1946, by deleting the words 
“for the purpose of a trade or business,” has the far-reaching effect of 
making a householder liable to pay compensation in respect of injury to 
a casual employee and liable to to insure against that risk. 

A “casual employee’ means one who is not engaged under any 
arrangement for regular —either whole-time or periodical — employ- 
ment. The term therefore does not inciude, for example, the laundress 
or gardener, who attends, say, once a week or once a fortnight as a 
matter of regular arrangement, and for 32 years past has had to be 
insured, and will still have to be insured. 

In most cases “casual employees” are engaged as a matter of impulse 
or chance for such jobs as cleaning windows, cleaning out a shed, lopping 
a few branches off a tree, and such-like odd jobs — which work ends 
then and there. 

No householder can afford to take the chance that casual labour may 
be employed and not be insured. 

Compensation liabilities are heavy, and penalties are provided for 
non-insurance. 

Although this Lecture is designed for the Business Man, the effect on 
the Householder of this particular amendment is so serious that I have 
included it. 

The Public Risk or Public Liability Policy 

I will refer very briefly to the policy in regard to cover against liability 
at Common Law to third parties. 

Broadly speaking, third parties are those who are not in the direct 
service of the business man whose compensation liabilities we are con- 
sidering. To recapitulate (remember we are now concerned with 
Common Law liabilities), they comprise :— 

1. Persons who are deemed to be “workers” ; 
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2. Contractors and“ sub-contractors ; 

3. Employees of such Contractors ; 

4: Customers, callers for other purposes such as carriers, com- 
mercial travellers, messengers, telephone mechanics — in fact, 
the public at large. 

A business man is liable at Common Law if by his negligence, or the 
negligence of any person who is his servant or agent, or through any 
defect in his ways, works, machinery or plant, a third party sustains 
bodily injury or damage. 

You are all no doubt familiar with the position of a motor vehicle 
owner as regards injuries to third parties. That is a Common Law 
liability much enlarged by the Motor Car (Third Party Insurance) Act. 
The business man’s liabilities to Third Parties for injuries or damage 
caused otherwise than by motor vehicles are not so well publicised, but 
nevertheless they exist very definitely, and “damages” is a remedy 
well understood by injured persons (or their friends or advisers). There 
are many varieties of Public Risk policies designed to cater for all needs, 
and no prudent business man should be without a suitable policy giving 
him cover for an amount, adequate in relation to his business, against 
liability at Common Law to third parties. 


GENERAL 

I think I may now properly explain to you some basic principles in 
regard to Insurance of Compensation Liabilities. 

Because of the almost universal practice of employers insuring in 
respect of their compensation and damages liabilities, the very general 
idea is held that compensation and damages are identical with insurance, 
or at least synonymous. 

The position is that— 

(1) The right to compensation or damages, the amount of such, 
the conditions under which they are payable, and to whom and 
by whom they are payable —are established by law (Acts of 
Parliament or the Common Law.). 

(2) The insurance of liabilities imposed by such laws is a con- 
tractual matter between the Policyholder and the Insurer. 

Insurance of liabilities provides two very valuable things. 

The first is SECURITY. 

Claimants have security because they are in the happy position that 
an Insurance Policy backs the liability bill. 

Policyholders have security because the Policy— 

Converts an unknown liability into a known annual premium cost, a 
most important matter for even the employer whose financial position is 
strong enough to meet all the potential liabilities ; 

Indemnifies the employer against liabilities which may otherwise over- 
strain or destroy his financial stability ; 

Removes from the employer who is not financially strong any fear or 
risk that he would not be able to provide compensation for claimants 
or their dependants. 


The second is SERVICE. 
As regards Policyholders, Insurance provides a skilled service in com- 


pensation matters readily and immediately available. 

The Compensation administration field is not an easy one. Insurance 
staffs are at the disposal of insured employers to give expert informa- 
tion as to the correct compensation to be paid; to give maximum assis- 
tance as to the steps to be taken at all stages of claims; to relieve 
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employers of the nécessity of finding their way through the complexities 
of the Law; to give advice on matters of accident prevention; and 
generally to give all assistance im the smooth handling of matters. It is 
not too much to say that there are-very few employers whose resources 
are such that compensation matters could satisfactorily be handled by 
the employer’s own staff unaided, nor to say that it is beyond the 
resources Of most employers to provide their own staffs capable of 
giving the service so readily available from an Insurer by virtue of the 
insurance policy. 

As regards claimants—Insurance enables claims to be handled 
expeditiously. 

This is because the trained staffs of Insurers can concentrate on 
the details of the attention necessary without the distraction of other 
business matters which would be the case if the employer had to attend 
to claims as well as to the thousand and one other matters, of varying 
degrees of urgency, difficulty, and nature, which demand his attention. 


DIscUSSION 
In the course of the discussion after the Lecture, the questions and 
answers were :— 


QUESTION : 

If an employer sent an employee out of Victoria to another State 
on business and the employer had a Victorian “Workers’ Compensa- 
tion” Policy with an Insurer which has an office in that other State, 
would the policy cover the risk in that State? 


Answer : 

No. The ‘“Workers’ Compensation” Policy of one State is useless 
as far as another State is concerned. 

QUESTION : 

What is the method of securing cover for a Principal under Section 
14 of the Workers’ Compensation Act in respect of employees of sub- 
Contractors ? 

Answer : 

There are two methods. 

One is for the Principal to request the Insurer with which his 
“Workers’ ‘Compensation” insurance is placed to endorse his policy 
covering his liability under Section 14 of the Act in respect of 
employees of sub-Contractors, irrespective of whether or not the sub- 
Contractors have insured their Workers’ Compensation liability in respect 
of such employees. For this the Principal would pay full rate of 
premium on an agreed percentage of the contract price, irrespective of 
whether or not the sub-contractor had a policy covering his liability. 

The other method is for the Principal to ask the sub-Contractor to 
requisition his Insurer to issue to the Principal a certificate covering the 
Section 14 liability of the Principal in respect of the sub-Contractor’s 
employees. The requisition is in the eanianie, form :— 

To the Insurance Company. 

I hereby request that you w ill issue a certificate extending my Policy 
No..... to indemnify (hereinafter 
alled “the Principal”) against the Principal’s legal liability (if any) 
under Section 14 of the “Workers’ Compensation Act 1928” in respect 
of personal injuries by accident within the meaning of the said Act 
happening to workers in my employ on the work of 
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undertaken by the said Principal at :. 
and for the execution whereof I have contracted. 
(Signed) (Contractor) 
In consideration of the above request being granted, I hereby agree 
to abide by the Conditions of the said Policy. 
(Signed) (Principal) 
If the Insurer grants the request it issues a Certificate, as follows, 
to the sub-Contractor to hand to the Principal :— 
To a ae 

















) (Contractor) 
of... is indemnified under this Company's 
Policy No... current to... sinha 19,......... in respect of 
injuries by accident to his workers and for which he may be liable under 
the 





“WORKERS’ COMPENSATION ACT 1928,” 

and we hereby agree that during.the currency of the said Policy with 
us and while the said... Oh eT 
is engaged on the WOTK: Of orn steadier uancail 

undertaken by you at to ‘indemnify you 
against legal liability, under Section 14 of the said Act in respect of 
personal injuries by accident to his workers whilst employed on such 
work. 

This indemnity is subject in all things to the observance and _ per- 
formance by the said (Contractor) of the con- 
ditions of the said Policy, and shall operate only if and so far as we are 
liable to the said (Contractor) under the said 
Policy in respect of the particular injury by accident with regard to 
which you may claim to be indemnified hereunder. 

And it endorses the Sub-Contractor’s policy as follows :— 

It is hereby agreed that if, during the currency of this Policy 

a ee a 
(hereinafter. ‘called “the “Principal” ) shall become liable under Section 
14 of the “Workers’ Compensation Act 1928” to pay compensation in 
accordance with the provisions of such Act to any workers of the 
Insured in respect of any personal injury by accident sustained by such 
workers whilst employed by the Insured on the work of... 4 

_undertaken by the Principal at... 

and ‘being “executed “by or under the Insured, the ‘Company shall 
indemnify the Principal against such liability subject to the conditions 
of this Policy, and provided such conditions shall have been observed 
and performed by the Insured. 

There is no charge to the Principal. The premium is paid by the sub- 
Contractor. If this method is used it is essential that the Principal 
inquire from time to time of the Insurer as to whether the sub- 
Contractor’s policy is still in force and, at each expiry date of the policy, 
to ascertain that it has been renewed and the premium paid. (The sub- 
Contractor’s Insurer does, not undertake to police the matter for the 
Principal — he must himself do that.). 


QUESTION : 

If the Principal does not use the second method explained in the 
answer to the previous question is it not possible that two premiums may 
be paid in respect of the sub-Contractor’s employees — one by the sub- 
Contractor and one by the Principal? 
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Answer : 

Yes, it is possible. The sub-Contractor should of course pay a 
premium, as he is the person primarily liable in respect of his employees. 
As to whether or not the Principal pays a premium is a matter depend- 
ing on the extent of the trouble the Principal is prepared to take to 
make sure the sub-Contractor has a proper cover and for the securing 
from the sub-Contractor’s Insurer of the Certificate of Indemnity for 
the Principal. Where the Principal lets a number of Contracts in the 
course of a year’s business, another factor enters, and that is as to 
whether it would be cheaper for the Principal to pay a premium than 
to go through the other procedure in respect of each sub-Contractor 
and to do the necessary policing. 

QUESTION : 

Is the risk of air travel by employees covered by a “Workers’ Com- 
pensation” Policy? 
Answer : 

Yes, and without prior notice to the Insurer. There is no additional 
premium charge if the travel is as a fare-paying passenger in a standard 
passenger-carrying aircraft operating on an established air route. If 
the air travel is as a passenger on a route other than an established air 
route, there is a charge of 10/- per employee per flight-day, such charge 
being made at the expiry of the year’s insurance when the premium 
for the year is being adjusted. The empléyer declares such flights then 
in order that the charge may be made. 

QUESTION : 

If a worker is injured by the employer’s negligence, can he recover 
both at Common Law and under the Workers’ Compensation Act? 
Answer : 

The remedies are alternate, and not double. If the worker effectively 
recovers at Common Law, he has been fully compensated, and cannot 
recover under the Workers’ Compensation Act. Should, however, he 
claim at Common Law and fail, he is not thereby debarred from recover- 
ing under the Workers’ Compensation Act. 

QUESTION : 

An employee whose salary is £700 per annum received a bonus at 
Christmas, 1946, of £100. Would that put him outside the scope of the 
Workers’ Compensation Act on the ground that he received more than 
£750? 

Answer : 

To decide whether or not, on the ground of the amount of his 
remuneration, an employee is a “worker,” the Workers’ Compensation 
Act looks “forward, and not back. An authoritative decision of the 
House of Lords puts it thus: “The Statute does not say at the rate of 
(£750) a year, and its words will be satisfied only by showing a contract 
of employment which unless determined by notice or by some extraneous 
fat such as death or the destruction of the subject matter of the 
contract, will continue for a year and produce a remuneration of over 
(£750).” 

Applying the principles contained in that decision to the instance 
ited in the question, we have to ascertain, as regards the bonus, whether 
itcan be regarded as something to which in the future, the employee can 
lok to receive, or whether on the other hand it was a special bonus 
because of particular circumstances at the time, which may not be 
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repeated. If the former, he probably is not a “worker.” If the latter, 
he probably is a “worker.” One cannot be more definite. 


QUESTION : 

Should payments to “workers” in respect of Sick Leave be declared 
as earnings for the purpose of the annual adjustment of the premium 
under a “Workers’ Compensation” policy? 


Answer : 

Yes. They are paid under and because of the contract of employ- 
ment and are in the category of earnings. The “worker” is paid, in 
effect, wages or salary whilst unable to work because of sickness, 
Another way of expressing the principle is that if the worker was not 
entitled to a weekly payment whilst unable to work because of sick- 
ness, but received whilst working a rate of wages or salary loaded by an 
amount designed to carry him over periods of absence (due to sick- 
ness) without specific pay for those periods, it is clear that the total 
rate of pay is money he has earned out of his employment. Still another 
way of considering the principle is in regard to employees who enjoy 
an annual vacation on full pay. Such pay is part. of their earnings out 
of their contract of employment — something they have earned. 


QUESTION : 

Does not the answer to the previous question mean that insurance 
premium would be paid on earnings for periods during which there 
is no risk of injury carrying Workers’ Compensation rights? 

Answer : 

That is not the angle which affects the issue. The correct per- 
spective is that compensation claims of workers and their dependants 
are paid, out of a fund (the premium pool) built of premiums assessed 
on earnings. If £x is the amount of the fund required to pay compen- 
sation claims, plus cost of administration and a reasonable profit, it 
follows that if the total amount of earnings declared is lessened by non- 
declaration of “absence egrnings” (sick pay, holiday pay, etc.) the rates 
of premiums on earnings would have to be increased to make up for 
the loss of premiums on the non-declared earnings so as to achieve £& 
Earnings, after all, are but the premium rating factor. The larger the 
pool of earnings over which is spread a given compensation claims cost, 
the lower naturally the rate' of premium. The smaller the pool of 
earnings over which is spread the same loss cost, the higher naturally 
the rate of premium. You remember, I hope, what I said in my main 
remarks regarding the method of fixing premium rates. 

QUESTION : 

Does the Workers’ Compensation Act provide compensation in regard 
to injury going to or returning from work? 
Answer: 

The Act provides that injury sustained whilst a worker is travelling 
between his place of residence and place of employment, or to’ a trade 
technical or other training school which he is required to attend by the 
terms of his employment or as an apprentice or which he is expect 
by his employer to attend, or is im attendance at any such school shal 
be deemed to arise out of or in the course of his employment ; provid 
the injury while so travelling is not incurred during any substantia 
interruption of or substantial deviation from his journey, or any othef 
break in his journey which the Workers’ Compensation Board deems ® 
all the circumstances not to have been reasonably incidental to sud 
journey. 
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Legal Section 
Edited by R. E. O’NEILL, A.1.c.A. 


ABOLITION OF APPEAL TO Privy CoUNCIL FROM CANADIAN CourRTS 


The decision of the Privy Council in A.-G. Ontayio v. A.-G. Canada 
[1947] 1 All E.R. 137 is of outstanding interest and importance because it 
establishes that since the passing of the Statute of Westminster in 1931 
any of the dominions can provide for the setting up within the dominion 
of a court of appeal with “exclusive, ultimate, final and conclusive” juris- 
dicfion, unless some provision in the constitution of the dominion prohibits 
such a step being taken. The case was one in which the Privy Council 
upheld the validity of a Bill which the Canadian parliament proposed to 
pass to abolish the appeal to the Privy Council from Canadian Courts. 

Some understanding of the extent to which the Statute of Westminster 
has changed constitutional relations between the United Kingdom and 
the dominions may be gleaned from two earlier pronouncements of the 
Board, Nadan v. R. [1926] A.C. 482 and British Coal Corporation v. R. 
[1935] A.C. 500, the first before, the second after, the passing of that 
Statute. 

In Nadan’s case the question was as to the validity of s. 1025 of the 
Criminal Code of Canada if and so far as it purported to prevent the 
King in Council from giving effective leave to appeal against an order 
of a Canadian Court in a criminal case. The Board in that case held 
(1) that s. 1025 was repugnant to the Privy Council Acts of 1833 and 
1844 and was therefore void under the Colonial Laws Validity Act 1865; 
(2) that it could only be effective if construed as having an extra-territorial 
gperation, whereas according to the law as it was in 1926 a dominion 
statute could not have extra-territorial operation. These two difficulties 
as the law then stood could only be overcome by an imperial statute. 

The same question that arose in Nadan’s case again came before the 
Board in the British Coal Corporation case, but with the vital difference 
that in the meantime the Statute of Westminster had been passed. In the 
ktter case the Board held that the two difficulties mentioned above had 
hen removed by the Statute. It was said ([{1935] A.C. 500, at p. 520): 

“There now remain only such limitations as flow from the Act itself, 
the operation of which as affecting the competence of dominion legislation 
was saved by s. 7 of the statute, a section which excludes from the compe- 

ce of the dominion and provincial parliaments any power of ‘repeal, 
kmendment or alteration’ of the Act.” 

In the British Coal Corporation case it was decided that the Canadian 
arliament was competent to exclude appeals in criminal cases. The 
itcision now under notice takes the matter further, for their Lordships 
itcide that the dominion can exclude the appeal to the Privy Council 
tom decisions of Canadian courts whether dominion or provincial and 

hether the case be criminal or civil. Delivering the decision of the Board, 

ord Jowitt, L.C., said: 

“Giving full weight to the circumstances of the union and to the deter- 
ination shown by the provinces as late as the imperial conferences which 

ito the Statute of Westminster that their rights should be unimpaired, 

wertheless, it appears to their Lordships that it is not consistent with 
he political conception which is embodied in the British Commonwealth 

Nations that one member of that Commonwealth should be precluded 

um setting up, if it so desires, a supreme court of appeal having a juris- 

ktion both ultimate and exclusive of any other member. The regulation 
appeals is, to use the words of Lord Sankey in the Coal Corporation 
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case, a ‘prime element in Canadian sovereignty,’ which would be impairej 
if, at the will of its citizens, recourse could be had to a tribunal in th 
constitution of which it had no voice. It is, as their Lordships think, 
irrelevant that the question is one that might have seemed unreal at the 
date of the British North America Act. To such an organic Statute the 
flexible interpretation must be given that changing circumstances require, 
and it would be alien to the spirit with which the preamble to the Statute 
of Westminster is instinct, to concede anything less than the widest ampli- 
tude of power to the dominion legislature under s. 101 of the British North 
America Act.” 

It is interesting to recall that the restrictions in s. 74 of our own Com- 
monwealth Constitution on appeals to the Privy Council in cases involy- 
ing constitutional questions are such that for practical purposes the High 
Court is the ultimate arbiter. Except as stated it is provided that th 
Constitution shall not impair any right which the King may be pleased 
to exercise by virtue of His Royal prerogative to grant special leave of 
appeal from the High Court to His Majesty in Council. Thus, even though 
Australia adopted the Statute of Westminster in 1942, it would appear 
that appeal to the Privy Council could not be wholly abolished by Com- 
monwealth legislation in the absence of a referendum to alter s. 74 of the 


Constitution. 


PROVISIONS IN RESTRAINT OF TRADE IN CONTRACTS BETWEEN Master 
AND SERVANT 

In determining whether a covenant in restraint of trade is enforceable, 

a covenant exacted by the purchaser from the vendor on the sale of the 

goodwill of a business stands on a different footing from a covenant exacted 

by an employer from his employee. In Routh and Anor. v. Jones [1947| 

1 All E.R. 179, Evershed J. stated the general principles of law applicable 


to cases of this character so far as concerns such covenants between 
employer and employee. 

The facts were that on 8th March, 1943, the defendant, a qualified 
surgeon and physician, became medical assistant to the plaintiffs, who 
carried on together the business of general medical practitioners in a smal 
town. By an agreement, dated 3lst December, 1943, the defendant cove 
nanted not to “practise or cause or assist any other person to practise im 
any department of medicine, surgery or midwifery, nor accept nor fill any 
professional appointment . . . whether paid . . . or whether honoray 
within a radius of 10 miles” from the partnership address for five ye 
after the termination of his assistantship. The assistantship was deter 
mined in March, 1946, and the defendant desired to exercise his professiol 
in or near the town in question: 

Held: (i) In the case of a general medical practice, there existed 
subject-matter of contract or a proprietary interest properly entitled # 
protection. 

(ii) The restriction in the second part of the covenant, i.e., not to “accepl 
nor fill any professional appointment,” was not reasonable or necessary fa 
the protection of any proprietary interest of the plaintiffs, and was to 
wide to be enforced. 

(iii) The covenant not to “practise or cause.or assist any other pers 
to practise in any department of medicine, surgery or midwifery” was ™ 
severable and such a restriction could not be justified. 

(iv) Assuming that severance of the first part of the covenant w4 
permissible, the plaintiffs’ practice being that of country general pm 
titioners, a covenant against practising (as a principal or assistant) in a 
department of medicine, surgery or midwifery during the period and! 
the area limited, was too wide to be enforced. Protection against comp 
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tition could only be against competition with the business in fact conducted 
by the employers at the material date. 

The following extract from his Honour’s judgment summarises the 
law: 

“If, as a matter of history, all contracts in restraint of trade were at 
one time regarded as obnoxious to the policy and principles of the common 
law (see, for instance, Holdsworth’s History of English Law, Vol. VIII, 
pp. 56-62), later, and particularly in the nineteenth century, this concep- 
tion was greatly modified. The courts reflected the social and economic 
ideas of the time by the emphasis placed on freedom of contract. Later, 
again in accordance with changing social concepts, and especially after 
the two decisions of the House of Lords in Mason v. Provident Clothing 
and Supply Co. [1913] A.C. 724 and Morris v. Saxelby [1916] 1 A.C. 
688 in 1913 and 1916, the law, as I understand it, was again modified. 
I take its present complexion to have been fully and accurately explained 
and described by Younger L.J., with the approval of Atkin L.J., in Attwood 
v. Lamont [1920] 3 K.B. 571. According to this formulation of the law 
it must, as I conceive, be regarded as now clear that provision in restraint 
of trade comprised in contracts between masters and servants in (contracts 
for the sale of goodwill contrast to) are treated as prima facie unen- 
forceable and will only be sustained if and so far as they can be shown 
to be reasonably required for the protection of some subject-matter of 
contract, some proprietary interest properly entitled to protection. In the 
absence of special circumstances, an employer has no such proprietary 
interest as entitles him to protection from the competition of his former 
servant per se nor can a former servant be restrained from turning to 
acount his own business or professional skill, although that skill was 
aquired while he was in the service of his former master. On the other 
hand, where the circumstances are such that the servant has, by virtue of 
his engagement, been put in the position of learning his master’s trade 
xcrets, or of acquiring a special or intimate knowledge of the affairs of 
the customers, clients or patients of his master’s business or of means of 
influence over them, there exists a subject-matter of contract, a proprietary 
interest or goodwill in the matter which is entitled to protection, since 
otherwise the master would be exposed to unfair competition on the part 
of his former servant—competition flowing not so much from the personal 
sill of the assistant as from the intimacies and knowledge of the master’s 
business acquired by the servant from the circumstances of his employ- 
ment.” 

A very similar question arose in Yallourn Medical & Hospital Society 
v. Thiessen [1947] V.L.R. 19, where Martin J. of the Victorian Supreme 

im Court gave judgment for a dentist in an action by the society which sought 
to enforce against the dentist a restrictive covenant. There the society, 
whose object was to provide dental and other health services for its mem- 

mrs, let premises at Yallourn to a dentist. The indenture provided that 
the dentist would not for a period of five years after determination of his 
kase practise as a dentist within ten miles of the demised premises. There 
was evidence that the population of Yallourn and settlements within two 
miles‘of it was 6,569, and the population of all towns and villages within 
the prescribed area was 17,000. In these circumstances it was held that 
he restriction of area provided by the covenant was unreasonable and , 

‘cordingly that the covenant was unenforceable. 


Goxrract To Pay ComMIssION TO AN AGENT ON His INTRODUCING A 
P “PARTY PREPARED TO PURCHASE” 

In Luxor (Eastbourne) Ltd. v. Cooper [1941] A.C. 108 the House of 

lords held that where by the express language of a contract between his 
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principal and himself a commission agent for the sale of property is tp 
receive commission only on the completion of the transaction which he 
is endeavouring to bring about, there is no implied term that the principal 
will not so act as to prevent the agent from earning his commission. Ip 
his speech Viscount Simon L.C. instanced three classes of agency contracts: 

(1) Where the agent is promised a commission if he introduces a person 
who makes an adequate offer. Whether or not the principal accepts the 
offer, the agent is nevertheless entitled to his commission. 

(2) Where a property is put into the hands of an agent to dispose of for 
the owner ; the agent accepts the employment and, maybe, expends money 
and time in endeavouring to carry it out. Here a term might be implied 
that the principal will not withdraw the authority given the agent after 
he has incurred substantial outlay, or, at any rate, after he has found a 
possible purchaser. 

(3) Where by the express language of the contract the agent is promised 
commission only on completion of the transaction he is endeavouring to 
bring about between the offeror and his principal. 

The above decision and that in Jones v. Lowe [1945] 1 K.B. 75, where 
their Lordships’ opinions were carefully reviewed by Hilbery J., have 
recently been considered in the English High Court. In the instant case 
a firm of estate agents, having received instructions to sell a house, sent 
to the intended vendor printed terms of commission containing reference 
only to commission on sales and lettings, with a covering letter stating 
that there was enclosed “a copy of our terms of commission which are 
on the usual scale and which would become payable by you in the event 
of our being instrumental in introducing a party prepared to purchase on 
the terms of your instructions or on terms acceptable to you.” The agents 
obtained a prospective purchaser and terms were agreed, but the vendor 
withdrew before the contract was signed. Lewis J. held that the contract 
being for the payment of commission on the introduction, not of a pur- 
chaser in the sense of a person ultimately purchasing, but of a person 
prepared.to purchase, the agents were entitled to their commission (Ciddys 
v. Horsfall |1947] 1 All E.R. 460). 

Referring to the agreement as contained in the paragraph quoted above, 
Lewis J. said: 

“It does not say : “The commission will be payable in the event of Messrs. 
Giddys introducing a purchaser.’ It says: ‘Introducing a party prepared 
to purchase on the terms’ laid down. In my view, there is a wide difference 
between a contract which contains a clause ‘commission is due on my 
introducing a purchaser’ and ‘commission is due on my introducing a 
person who is ready and willing to purchase on your conditions.’ In the 
latter case, so long as the person produced is a willing purchaser or is 
prepared to be a willing purchaser on the terms set out, the estate agents 
have earned their commission, whether or not there is a sale to that person. 
I am satisfied that that is the right view to take of the construction of that 
contract . . . there can be a contract by a would-be vendor with estate 
agents to this effect: ‘I will pay you commission if you will introduce @ 
person who is prepared to purchase,’ on certain terms. That is a different 
contract from one in which a house agent says: ‘I will introduce to you 4 
purchaser and then I am entitled to my commission.’ In the latter as 
he has not introduced a purchaser until the person introduced has pur 
chased. The latter does not become a purchaser until the sale is complete, 
and it is a very different matter from agreeing to pay a commission to am 
estate agent if he produces a would-be purchdser.” 
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Question 1 

A technician from overseas has been offered a post as consultant to a 
manufacturing concern in Australia, and his duties will require a visit 
extending over a year or more. He desires to know his liability as to 
taxation. Advise him fully. 


Answer 1 

Section 23 (c) (vii) exempts income derived inter alia as salary or 
wages by a non-resident during a visit to Australia during which he is 
employed as a consultant in a manufacturing business, being income— 

(1) derived during 

(a) the first year of the visit; or 

(b) the second year of the visit if the Secondary Industries Com- 
mission of the Department of Post-war Reconstruction certi- 
fies, and the Treasurer is satisfied, that the retention of the 
non-resident’s services in Australia beyond the first year will 
assist or has assisted in the development of Australian 
industry ; and 

(2) which is not exempt from income tax in the country where the 

non-resident is ordinarily resident. 

Section 160ABA contains a complementary provision to cover the case 
of a visitor to Australia who is not entitled to the exemption provided by 
s.23 (c) (vii) because he does not pay tax on his income earned in Aus- 
tralia to the country in which he ordinarily resides. The effect of s. l6OABA 
is that the visitor is liable to pay Commonwealth Income Tax on his 
income or the tax he would have paid in his own country if the income 
had been taxable there, whichever amount of tax is the lesser. 


Question 2 

A taxpayer incurs expenditure in 1946 in reconverting to peace-time 
production plant and machinery which had been previously used for war 
purposes, having originally been erected for ordinary civilian use. 

Explain fully the basis of any tax credit to which the taxpayer is entitled 
and any action which he must take to obtain it. 


Answer 2 


As the taxpayer incurred expenditure during year ended 30th June, 
1946 (being “the first reconversion year”), in reconverting, to peace-time 
production, plant and machinery which he had previously converted from 
peace-time to war production, he will be entitled to the tax credit pro- 
vided by Division 19 of Part III of the Act. 

The tax credit equals the reduction in specified taxes which the tax- 
payer would obtain if, instead of deducting the reconversion expenditure 
irom the income of the year in which it was incurred, viz., 30th June, 1946, 
such expenditure were deducted from the income of year ended 30th June, 
1945 (being “the base war year”). The amount of the credit of income 
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tax to which a taxpayer is entitled is an amount equal to the excess of ™ 1% 
the notional tax benefit of the expenditure over the actual tax benefit of I 
the expenditure (s. 160AQ (1)). The terms “actual tax benefit of the mat 
expenditure” and “notional tax benefit of the expenditure” are defined in 4, ; 
s. 160AQ (2). ass 
The provisions relating to “tax credits” in respect of reconversion expen- = 
diture are extremely complicated. For an illustration applicable to a *f 
. private company, see Gunn and O’Neill’s Guide to Commonwealth Income Ou 
Tax (2nd Edition), pp. 227-229. ( 
Question 3 inc¢ 
A taxpayer, in the course of extending his business to cope with expand- ( 


ing trade, made considerable additions to his plant in 1946. He is also § and 
contemplating further additions in 1947 and 1948. 


Describe fully any allowances for depreciation to which he is entitled. An: 
Answer 3 ( 
ded 


Section 57A of the Act grants an initial depreciation allowance of 20 § jc 
per cent. in respect of plant and machinery acquired or installed during § 4a, 


the five years ended 30th June, 1946, 1947, 1948, 1949, and 1950. ond 
The taxpayer will thus be entitled to this special initial depreciation pro 
allowance of 20 per cent. in respect of the additions to his plant in 1946, § a1, 


and he will also be entitled to that allowance in respect of any further J aj, 
plant additions he may make in 1947 and 1948. A 

The initial depreciation allowance is 20 per cent. of the cost of the 9 cecc 
property. In addition to the initial depreciation allowance of 20 per cent. BP inc 
in the year of acquisition or installation, the taxpayer is entitled to the rest 


ordinary depreciation allowance as provided by s. 56 of the Act. The T 
ordinary depreciation is calculated on the cost of the property after deduct- proc 
ing the initial allowance of 20 per cent. (s. 57A (2)). taxe 

The initial depreciation allowance of 20 per cent. is not compulsorily J pp. 
applied. It is allowed unless the taxpayer notifies the Commissioner that ( 


he does not desire to take advantage of the allowance. If the taxpayer mm 





elects not to have applied the initial depreciation allowance of 20 per cent, a 
he must so notify the Commissioner in writing on or before the last day — 
for furnishing his return of income in respect of the income year in which of ti 
the property was acquired or installed, or within such further time as the § .. 
C Saad ~ £2 &F tion 
: ommissioner may allow (S. 57A (4)). i 
Question 4 R 


In the event of a taxpayer furnishing a return of income to the Commis- § of d 
sioner and no notice of assessment being issued, what action may be taken ff the 
by the taxpayer and in what way may such action be of later benefit to him? § ™ax 


in r¢ 

Answer 4 . . 
Where a taxpayer has duly furnished to the Commissioner a return of § (s, | 
his income, and no notice of assessment in respect thereof has been served In 


within twelve months after furnishing such return, the taxpayer may, 0 § ing { 
writing, by registered post, request the Commissioner to make an assess & to th 
ment (s. 171 (1)). ; is th 
If, within three months after the receipt by the Commissioner of the & the ; 
taxpayer’s request, a notice of assessment is not served upon him, any § of n 
assessment issued thereafter in respect of that income shall be deemed to & (s., 1 
be an amended assessment, and for the purpose of determining whether 
such amended assessment may be made, the taxpayer shall be deemed to J Que. 
have been served, on the last day of the three months, with a notice of A 
assessment in respect of which income tax was payable on that day (8 ff to w 


171 (2)). 
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“fit of If the taxpayer, in his return, had made full and true disclosure of all 
of the Mf material facts necessary for his assessment, an amended assessment cannot 
ed in @ be issued after the expiration of three years from the date when the original 






assessment was deemed to have been issued as provided by s. 171 (2) 


Xpen- @ explained above. 
to a 


icome H Question 5 


(1) Describe how rates and taxes paid by a taxpayer are treated for 
income tax purposes. 
pand- (2) Upon what basis are concessional rebates calculated for resident 
; also and non-resident taxpayers ? 


id. Answer 5 


(1) A taxpayer, whether a resident or a non-resident, is entitled to a 
deduction in respect of sums paid in Australia by him in the year of 
of 20 § income, and for which he was personally liable, in respect of Federal and 
uring # State Land Taxes on income-producing properties, shire, municipal, water 
al and sewerage, and other rates which are annually assessed on income- 
lation # producing properties (s. 72 (1)). Commonwealth income tax is not an 
1946, allowable deduction. State income taxes paid after 30th June, 1944, are 
ther F aiso not allowable deductions (s. 72 (1A)). 
A taxpayer, whether a resident or a non-resident, is entitled to a con- 
f the B cessional rebate in respect of the same set of rates and land taxes on non- 
cent. | income-producing properties as are allowed as deductions under s. 72 in 
0 the respect of income-producing properties (s. 160 (2) (h)). 

The To summarise, rates and land taxes (as set out in s. 72) on income- 
duct: producing properties are an allowable deduction, whereas rates and land 
; taxes On non-income-producing properties are subject to the concessional 
sorily F rebate (s. 160 (2) (h)). This applies to companies and individuals. 





a (2) In the case of individuals (residents and non-residents) the con- 
sai cessional rebate is calculated by applying to the amounts subject to the 
+ day concessional rebates the rate of tax plus 18 pence in the £ applicable to 
vhich § 2,!@xable income from personal exertion equal to the total taxable income 
s the @ the taxpayer (s. 160 (1)) and s. 160AE (a) (ii). The personal exer- 


tion rate is applied to the rebateable amount irrespective of the nature of 
the taxpayer’s income. 

Resident taxpayers only are entitled to the concessional rebate in respect 
umis- § of dependants and the various items of expenditure specified in s. 160 (2); 
aken @ the amount of such rebates in respect of dependants is limited to specified 
him? § Maximum amounts. Non-residents are entitled to concessional rebates only 

in respect of gifts to the institutions, etc., specified in s. 160 (2) (g) and 
in respect of rates and taxes paid on non-income-producing properties 
mn of @ (s. 160 (2) (h)). 
rved In the case of companies, the concessional rebate is calculated by apply- 
y,  @ ing to the amounts subject to the concessional rebates, the rate appropriate 
sess @ to the taxable income of the company (s. 160 (1)). The appropriate rate 

. is the rate of ordinary income tax payable by companies, at present 6/- in 
| the M the £. It does not include super-tax, further tax on undistributed income 

any @ of non-private companies, or additional tax payable by private companies 
d to @ (s. 160AE (b)). 


d to H Question 6 


As agent for a non-resident principal, you have been instructed by him 
(8 Bi to wind-up his business and remit the proceeds. 

Set out fully your duties and responsibilities with regard to income 
taxation. 
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Answer 6 

The agent for the non-resident principal must, within 14 days after he 
has been required to wind-up the business, give notice thereof to the Com. 
missioner (s. 215 (1)). 

The Commissioner must, as soon as practicable thereafter, notify to the 
agent (referred to in s. 215 as “the trustee”) the amount which appears 
to the Commissioner to be sufficient to provide for any tax which then is 
or thereafter will become payable by the principal (s. 215 (2)). The 
agent— 

(a) must not, without the leave of the Commissioner, part with any of 

the assets of the principal until he has been so notified ; 

(b) must set aside out of the assets available for the payment of the 
tax assets to the value of the amount so notified, or the whole of 
the assets so available if they are less than that value; and 

(c) is, to the extent of the value of the assets which he is so required to 
set aside, liable as trustee to pay the tax (s. 215 (3)). 

If the agent fails to comply with any of the foregoing provisions, or fails 
duly to pay the tax for which he is liable under s. 215 (3), he is, to the 
extent of the value of the assets of which he has taken possession and which 
were available at any time for the payment of tax, personally liable to pay 
the tax, and is guilty of an offence. (Penalty: minimum £1, maximum 


£50.) (s. 215 (4)). 


Question 7 

A resident taxpayer is desirous of knowing what allowances, if any, he 
is entitled to as far as taxation is concerned with regard to: 

(1) His wife. 

(2) Surgeon’s fees paid for operation on himself and also one on wife. 

(3) Sewerage connections paid by instalments for his residence. 

(4) Life assurance premiums on his own life and on the life of a son 

who has a separate income. 
Advise him fully. 


Answer 7 

The resident taxpayer would be entitled to concessional rebates as 

follows: 

(1) In respect of wife. Rebateable amount £100 (£150 under 194/ 
Amending Act). Maximum amount of rebate, £45. P.S.: It is 
assumed that the wife is wholly maintained for the whole of the 
year of income and that the taxpayer’s taxable income is in excess 
of £300. 

Surgeon’s fees. Maximum rebateable amount is £50 in respect of 
taxpayer’s operation and £50 in respect of the operation on his wie. 
Sewerage connections for residence. The payment of the cost d 
sewerage connections for his residence by instalments does not repre- 
sent rates which are annually assessed and the instalments are, 
therefore, not subject to the concessional rebate provided by s. 16 
(2) (h) of the Act. The expenditure is of a private or domestic 
nature and it is not an allowable deduction or a rebateable amount 
under any provisions of the Act. 

Life assurance premiums. The maximum rebateable amount i 
respect of life assurance premiums paid on the life of the taxpayer 
and on the life of his son (irrespective of age or income) is £1 
in the aggregate. 
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“Question 8 

Define, in terms of the Income Tax Assessment Act, any four of the 
following : 

(1) Base war year. 

(2) First reconversion year. 

(3) Dividend. 

(4) Taxable income. 

(5) Trading stock. 


Answer 8 


(1) “The base war year” means the year of income which ended on 
30th June, 1945 (s. 160AN (1)). 


(2) “The first reconversion year” means the year of income ending on 
* 


~ 30th June, 1946 (s. 160AN (1)). 


(3) “Dividend” includes any distribution made by a company to its 
shareholders, whether in money or other property, and any amount 
credited to them as shareholders, and includes the paid-up value of 
shares distributed by a company to its shareholders to the extent 
to which the paid-up value represents a capitalisation of profits, but 
does not include a return of paid-up capital or a-reversionary bonus 
on a policy of life assurance (s. 6). 

(4) “Taxable income” means the amount remaining after deducting 
from the assessable income all allowable deductions (s. 6). 

(5) “Trading stock” includes anything produced, manufactured or 
acquired or purchased for purposes of manufacture, sale or exchange, 
and ‘also includes livestock (s. 6). 





Formation and Registration of Companies 


By L. T. MuLtett, A.1.C.A. 


Being a lecture delivered to the Commonwealth Accountants’ Students’ 
Society (Victorian Division). 


In considering the formation and registration of companies let us first 
consider what is the nature of a company. 


DERIVATION. 


The word company is derived from the Latin ‘com’ meaning ‘with’ and 
‘panis’ meaning ‘bread’ and was applied at first to a number of persons 
assembled to partake of a meal in common, and in common speech the 
word is still used to describe a number of individuals associated or 
assembled for a common purpose, e.g., Chaucer referred to “a goodly 
company.” 

DEFINITION. 


But in commercial and legal use, the word is now used to import an 
Association of a number of individuals formed for some common purpose 
of necessity of a more or less permanent character most frequently for 
profit. 

Such an association may be incorporated, i.e., a body corporate with 
perpetual succession and a common seal, or it may be unincorporated. An 
incorporated company is a legal person separate and distinct from its 
individual members whereas an unincorporated company has no separate 
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existence and is not in law distinguishable from its members and §} 
actually a partnership between them. A company which is neither 4 
corporation nor a partnership is a thing unknown to the law. Of course 
you have frequently heard of an individual trading under the business 
name of So-and-So and Co., without the addition of the words “Limited” 
or “Proprietary Limited” but the use of the words “and Co.” does not 
make that individual a company in any sense of the word. 


CoRPORATIONS. 


Bodies corporate are usually known as corporations, a word having a 
somewhat broader meaning than the word company. It includes many 
statutory bodies such as “The Commissioners of the State Savings Bank 
oi Victoria,” “The Melbourne Harbour Trust” and many others of 
similar type as well as the ordinary trading company. 


UNINCORPORATED ASSOCIATIONS. 


Corporations up to the 19th century could be created by Royal Charter 
or by Special Act of Parliament and in fact can be so created to-day. 
However, those methods of incorporation were troublesome and expensive 
and were not available to the general public. Therefore, when a large 
sum of money was required for some commercial enterprise beyond the 
financial capacity of one person, it became the custom to form unincor- 
porated associations or partnerships to launch any such enterprise. Usually 
the rules of such associations provided that the members could transfer 
their shares in the association without the consent of all the other 
members as is usually necessary in a partnership. 

Of course, the larger the amount of finance that was required to 
initiate one of these unincorporated associations, the more numerous were 
the members. 

The very large associations became very unwieldy and as they multi- 
plied during the 18th Century, they caused considerable legal difficulties 
as every member of such an association was personally liable far its 
debts and could be sued for them. Any legal redress sought by the 
association could be claimed only by joining all its members as partners 
to the legal action. 


History OF ENGLISH LEGISLATION. 


The position was dealt with gradually by acts passed in England in 
1834, 1844, 1855 and 1862. That of 1855 introduced the principle of 
limited liability to which I will refer later. The 1862 Act is the foundation 
for most of the company legislation passed in England and the Dominions 
since that date. It provided that seven or more persons associated for any 
lawful purpose might form a corporate company withor without limited 
liability. It prohibited unregistered associations of more than 10 persons 
from carrying on banking or of more than 20 persons from carrying o 
any other business for gain. It embodied detailed provisions for distribu- 
tion of capital, management, administration and winding up. 


History OF VICTORIAN LEGISLATION. 


The first Act in Australia to deal with companies was one passed it 
1839 to validate contracts by banking and other co-partnerships and 
since that date there have been numerous Companies Acts in tht 
various states. 
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Acts dealing with companies in Victoria are based on English Legisla- 


ton. The Companies Act 1890, which consolidated previous Acts is 
largely the same in language and principles as the English Statute law. 
The Companies Act 1896 made important variations based on an English 
Bill especially as to accounts, audits, and liabilities of promoters and 
directors and introduced No-Liability Trading Companies which were not 
used and were dropped in 1910. In the 1896 Act, the proprietary company 
was also introduced and relieved private companies from onerous provisions 
of that Act of which they had complained when the Bill was being drafted. 

The 1910 Act was designed to harmonise our law with English 
Company law following the important English consolidation of 1908. Our 
law was then practically the same as English law except in a few matters 
such as proprietary companies. 

Later weaknesses in the English company law appeared particularly 
as the result of English legal decision partly through frauds, company 
failures and prosecutions of delinquent directors and partly through 
developments of company and accountancy practice. 

Several committees were appointed to report on the state of the law 
as to companies and finally Wilfred Greene’s Committee of 1925-26 
recommended many changes. This resulted in the new English Companies 
Act of 1928 followed by our consolidating Act of 1929. This contained our 
1915 consolidated act together with amendments including most of the 
English Amendments of 1928 and 1929. 

Our latest Act is the 1938 Act which was based on a draft prepared by 
the late Sir Leo Cussen in 1929 brought up to date, and incorporated 
amendments up to 1939 and many new and important matters. Com- 
mittees of accountants and lawyers suggested many improvements which 

ere included in the Act. 


CoMMONWEALTH POWERS. 


Under the Commonwealth Constitution the Commonwealth Parliament 
as power to pass legislation dealing with foreign corporations and trading 
md financial corporations formed within the limits of Australia but 
up to the present has never exercised this power although, as will be seen 
hier, by its emergency powers for defence it exercises very stringent 
iontrol at the present time upon registration of companies and issue of 
apital under the National Security (Capital Issues) Regulations. 


ADVANTAGES OF COMPANY OVER PARTNERSHIP. 


There are various advantages that a company possesses which have 
lade it so popular in the commercial world. 


1, The first and outstanding reason is the principle of limited liability. 
A member of an incorporated limited company has a known liability. 
It is limited to the amount unpaid on his shares and once the shares 
are fully paid up, liability ceases. 


- Members of a partnership are limited to 20 but the number of 
members of a company is unlimited except in the case of a pro- 
prietary company to which reference will be made later. 

. It is much easier to transfer shares in a company than to dispose 
of a business or share in a partnership. 

. The stability of existence of a company ensures continuity of policy 
and operations, more efficient management and permits long term 
planning. 
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5. The shareholder upon entering a company has the knowledge hat 
its construction cannot be altered without consent of the Court. the 


6. Any partner in a firm is entitled to take part in the management Mor | 
In a company the shareholders delegate their powers of managementiabbi 
to directors. 


CLASSES OF COMPANIES. 


(a) Companies limited by shares: 
(i) Public Companies. 
(ii) Proprietary Companies. 
(b) Companies limited by guarantee. 
(c) Unlimited companies. 
(d) Mining companies with no liability. 
(e) Foreign companies. 


Public Companies Limited by Shares. 


The public company having a share capital and limited liability is theg@ve 
type of company most frequently encountered in the commercial world rm 
to-day. y fr. 
members falls below five, and that state of affairs continues for at leas 
six months, the remaining members having knowledge of the fact becomeg® 
individually liable for ‘the company’s debts. The shareholders are thosg* 
who sign the memorandum of association and those who subsequen 
agree to become members and whose names are entered in the shar 
register. The usual nominal value of shares is £1 but there is no fixe 
rule as to this. The liability of shareholders is limited to the nomi 
value of the share, e.g., if a member subscribes 5/- per share on the 
allotment of £1 shares and subsequently pays 3 calls of 5/- per shart 
his liability to contribute ceases and no matter what financial reverses th 
company may experience, neither creditors of the company nor 
liquidators, should it be forced into liquidation, can require any furthe 
contribution. Once the shareholder has subscribed £1 for a £1 share, 
share is fully paid and his liability is terminated. Obviously this is a g 
attraction to any prospective investor. 


Proprietary Companies. 


The proprietary company is similar to a public company but it ha 
certain restrictions and certain concessions. It is designed for a case! 
which public subscription of capital is not sought and the name of privat 
company used in some of the other States is perhaps a better descriptio 
of the type of enterprise using this form of incorporation. A proprietat 
company has the same advantages of limited liability, etc., as a pul 
company and may have only two members. It is subject to the s 
liability if its members are less than two. 

A proprietary company by its memorandum of association must— 


(a) Restrict the right to transfer its shares. 

(b) Limit the number of its members (excluding employees 
former employees) to 50. 

(c) Prohibit any invitation to the public to subscribe funds, shares 4 
debentures. 

(d) Prohibit any invitation to the public to deposit money with ¢ 
company other than in the ordinary course of business. 
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It must also obtain a certificate of incorporation which certifies that 
the company is a proprietary company and must use the word ‘proprietary’ 
or the abbreviation ‘Pty.’ in its name before the word ‘Limited’ or the 
abbreviation ‘Ltd.’ 

About 31 days notice of intention to register a proprietary company 
gust be given in writing to the Registrar-General and by newspaper 
advertisement. Any person may lodge a caveat against the issue of a 
certificate of incorporation as being likely to hinder, defeat or delay any 
(aim of the caveator against any person. The purpose of this provision 
was to enable a creditor of an individual proposing to sell all his assets 
oa proprietary company, about to be formed, and thus defeat or delay 
the creditor’s claim, to stop the registration of the company. Once a 
aveat has been lodged, the certificate of registration can’t be issued until 
the caveat has been withdrawn or until the matter has been dealt with 
by the Supreme Court, which may order removal of the caveat or permit 
the registration to proceed either unconditionally or subject to such 
wonditions as the court thinks fit to protect the caveator. These provisi« ns 
are analagous to those in the Instruments Act which permits any creditor 
of a person proposing to lodge a bill of sale over his assets to lodge a 
aveat to prevent registration until the creditor’s claim is paid. These 
movisions with respect to 31 days notice and caveats may be avoided 
y first registering the company as a public company and then by 

ediately passing a special resolution convert to a proprietary company 
muder Section 27(6) of the Companies Act, in which case the conditions 
gas to notice and caveats do not apply. This appears to be a loophole 
ich needs the attention of the legislature. 
Proprietary companies have a number of privileges as compared with 
blic companies. 


(1) The minimum membership is two instead of five. 


(2) There are no formalities about con:nencing business which may 
begin immediately after incorporation. 


(3) No statement in lieu of prospectus is required. 


(4) No directors or auditors are required although they are usually 
appointed. An exception is that a proprietary company which is a 
subsidiary of a public company must appoint an auditor. 


(5) No statutory report need be prepared nor a statutory meeting be 
held. 


(6) There is no need for minimum subscription of shares. 
(7) A balance sheet need not be circulated. 


(8) Filing of balance sheet, auditor’s report and annexures is not 
required. 


Companies Limited by Guarantee. 


These are rare and may either have a share capital or not. They must 
hte in their memorandum that each member undertakes to contribute to 
assets of the company in the event of its being wound up whether he 
amember or within twelve months thereafter for payment of its debts 
hamount as may be required not exceeding a specified amount. These 
mpanies are used to promote associations, clubs, sports, charitable insti- 
lons, etc., and the specified amount is frequently one year’s subscrip- 
This type of company may be used for trading purposes but they are 

ly so formed. 
Membership may be ‘obtained by taking shares where there is a 
kre capital or if there is not by undertaking to contribute a certain 
tied amount in the event of liquidation. The necessity for such a 
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guarantee is to provide funds for payment of debts should the com 
experience financial difficulties. 






pa 
im 


Unlimited Companies. 



















































Very few of these companies exist in Australia. Their name does no F | 
include the word “limited,” and there is no limit on the liability of ff jt; 
members to contribute to the debts in the event of a winding up. Pas the 
members remain liable for 12 months after ceasing to be members. Forfl cas 
this reason such companies being deprived of one of the great advantages cor 
of company formation are not practicable for convenient use. The usual fas 
provisions of the Companies Acts applicable to limited companies arf q 1 
“pplicable to unlimited companies. act 

No Liability Mining Companies Section 395 et seq. 

Any mining company may be formed under the No Liability System T 
It must include the word “No Liability” as part of its name. As the name — 
implies, members are under no liability for calls on shares and cannot bk stat 
sued for them. Dividends however are not paid on shares on whic rr 
there are unpaid calls and such shares are subject to forfeiture and saef y4: 
by the company. One fourth of the shares of the company must have 
been subscribed for and one twentieth of the share capital paid up beforg (1 
registration can be obtained. A document called a Memorandum must be 
filed with details of name, place of operations, names of Directors andi (2 
Manager, details of nominal and subscribed capital and some other (3 

. information, and this must be verified by a Statutory Declaration by the | 
Manager. The Memorandum and Declaration must be advertised in the (4 
Government Gazette, a Melbourne newspaper and a local newspaper. A 
Certificate of Incorporation will then be issued. (5) 

Foreign Companies. (6) 

Any Company incorporated outside Victoria which establishes a plac 
of business within Victoria must within one month register with Victor 
by filing— Unc 

(a) A certified copy of the Certificate of Incorporation. ad 

(b) A certified copy of the Memorandum and Articles of Associatioag PPM 

of the Company. pone 

(c) A list of directors. oy, 

(d) The name and address of an Agent in Victoria who will accep th 

service of process and any notices required to be served on tht tnd ” 
Company. Th > 

(e) Notice of situation of Registered Office and days and hours during “"* Ce 

which it is available to the public. period, 

(£) A Statutory Declaration by the agent verifying the above facts. = 

The Registrar-General will then issue a Certificate in the form ™ 
the 12th Schedule to the Act which has the same effect as a Certificate 0 
Incorporation of a local company. A foreign company is not deemed i 
have established a place of business in Victoria merely because it ha We v 
invested funds or other property here. _— ‘ 










METHOD OF FLOTATION. 


Having discussed the origins and different types of Companies let # 
now turn to the manner in which companies are formed and registert 
in Victoria under the Companies Act 1938 in Victoria. Time does ™ 
permit us to consider the registration of each type of company but as4 
illustration let us take the mythical case of an old established and pri 
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perous firm of merchants and general traders; John Jones & Son. Let us 

ine that there are two partners both getting on in years without a 
family to succeed to the business and both desirous of carrying on for 
a few years before retirement. 

It is suggested to them perhaps by their accountant or their banker that 
it might be a good idea to form the business into a limited company upon 
the basis that the company buys their business for a consideration partly 
cash and partly shares and they will be appointed directors of the 
company. The idea is adopted by the partners but as neither of them 
has any experience in company formation they obtain an introduction to 
a man well experienced in company formation who undertakes for 
a consideration to float the company for them. 


Promoter. 


This man is commonly called the promoter and although that term 
isnot defined in the Act except for the purpose of fixing responsibility for 
statements in the prospectus, it may generally be taken to involve the 
idea of exertion for the purpose of getting up and starting a company 
which is called “floating” it. His duties include the following :— 


(1) Preparation and printing of Memorandum and Articles of Associa- 
tion and Prospectus. 

(2) Selling of shares including ynderwriting. 

(3) Preparation of preliminary agreements covering transfer of 
property and assets. 

(4) Proposed Directors, auditors, solicitors, bankers, secretary and 
subscribers to Memorandum. 

(5) Proposed experts, valuer, surveyors, etc., from whom reports are 
required. 

(6) Costs of incorporation and other preliminary expenses. 


Application to Treasury. 


Under present conditions the first step that the promoter would take 
for a company, with a capital exceeding £10,000, would be to make 
plication to the Commonwealth Treasury, Canberra, for permission to 
register the Company and to raise the number of shares required. This 
question is governed by the National Security (Capital Issues) Regulation 
which is at present a temporary war measure, under the defence power 
Bof the Commonwealth, which may however be extended in peace time 

under the power in the Commonwealth Constitution to control companies. 
Bthe Commonwealth Treasury requires copies of balance sheets, over a 
‘Bperiod, full particulars of the nature of the business, its products, its 
proposed issue of shares, names of directors and full information as to 
_B Saft to be employed and its working capital. 


Promoter's Agreement 
We will assume that the promoter is able to satisfy all the requirements 
of the Treasury and receives permission to register and to issue shares. 
€ promoter’s next step will be to secure his own position by a pro- 
moter’s agreement with the partners of John Jones & Son, setting out 
Bilis duties and his remuneration. 


Preliminary Agreement. 


a] The third step will be to prepare a preliminary agreement between the 
‘Betiners of John Jones & Son and a trustee on behalf of the proposed 


- 
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company. This agreement is usually in the form of a sale agreement 
by which the partners agree to sell the assets of the business to a trustee 
for the company in consideration of— 


(a) a specified sum of money 
(b) a specified number of shares 
(c) the company undertaking the liabilities of the firm. 


Either party may rescind the agreement if the company is not formed 
by a certain date or does not commence business by a certain date or 
if the company does not adopt the agreement by a certain date. The date 
of possession is usually stated, the question of preliminary expenses and 
promoter’s and underwriter’s fees are frequently dealt with and oflen 
there will be a schedule of assets acquired and liabilities taken over. 


Subscription for Shares. 


Having assumed that the vendors have agreed to sell, the promoter’ 
next concern is finance. It is his duty to obtain sufficient subscribers to 
shares to ensure that sufficient money will be found to pay the vendor 
the cash sum due to them, to provide the company with enough working 
capital to carry on, to pay his own remuneration and all other preliminary 
expenses. How is he to do this? The usual method is to prepare ant 
circulate a prospectus, which is usually an attractive looking document, 
setting out the advantages of investment in the proposed company and 
offering the shares to the public for subscription. 


Contents of Prospectus. 


There are statutory requirements as to the contents of a prospectus 
which may be summarized as follows :— 


1. The contents of the proposed memorandum of association with 
names, description and occupation of signatories except whe 
published in a newspaper. 

Number of founders, or management or deferred shares, if amy, 


and the nature and extent of the interest of the holders in th, ¢ 


property and profits of the company. : 

Numbers of shares fixed for qualification of a Director and amy 
provision as to remuneration of Directors. 

The names, descriptions, and addresses of proposed Directors, wil 
minimum of two. 

Particulars of minimum amount required 

(a) to provide purchase price of property 

(b) preliminary expenses, commission and brokerage 

(c) repayment of moneys borrowed for any of these purposes 
(d) working capital. 

Amount payable on application and allotment. 

The number and amount of shares and debentures which within 
two preceding years have been issued, or agreed to be issued, as ft 
or partly paid up otherwise than in cash. 

The names and addresses of the vendors of the property proposed 
be acquired out of proceeds of the issue of shares and the amoul 
payable in cash, shares or debentures to the vendor, and if real estalqy 
nature and extent of interest of every director, and named experts 
any sale or purchase of such real estate within two years previous} 
Amount paid or payable for any such property including amount fo 
goodwill shown separately. - 
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Amount of commission or brokerage paid or payable for securing 
subscription of shares. 

Estimated amount of preliminary expenses including experts’ and 
valuers’ fees, legal and accounting fees, commission for placing shares, 
advertising, stamp duty and registration fees. 

Amount intended to be paid to promoter and consideration. 

The dates of and parties to every material contract. (Copies to be 
filed with the prospectus. ) 

The names and addresses of the auditors. 

Nature and extent of interest of the directors in promotion of a 
property to be agreed by company. 

If shares of different classes, e.g., preference, deferred, ordinary, 
right of voting, rights in respect of capital and dividends and various 
other incidental information is required. 

A report by auditors named in prospectus as to profits of business 
to be acquired for preceding three years and assets and liabilities as 
at end of last three years. 

Fix date of allotment not more than 6 months from publication of 
prospectus. 

Any report in the prospectus must give date made and state whether 
prepared for purpose of incorporation in the prospectus. 


Abridgement subject to certain conditions is permitted for newspaper 
advertising and where a prospectus is not issued there is required to be 
fled“a document called a statement in lieu of prospectus which must con- 
tain nearly all the information required to be inserted in a prospectus. 

Most prospectuses contain a vast amount of information in addition to 
what is required by law. This latter information is usually tucked away 
in small type at the end of the prospectus under the heading “Statutory 
Information” and the bulk of the prospectus is directed to booming the 
prospects of the business and encouraging the investor to subscribe for 
shares. 

Every prospectus should be dated, this being taken to be the date of 
publication. A copy signed by every named director must be filed with the 
Registrar-General before issue, with a copy of all material contracts and 
a Statutory Declaration by all named directors to the effect that. all 
information likely to affect the attractiveness of the company’s offer to the 
knowledge of the directors has been disclosed and that they have exercised 
diligence to verify all statements except experts’ reports and as to the latter 
that they have no reason to doubt them and that the experts are reasonably 
competent. 

Directors and promoters are responsible for damages to a person suffer- 
ng loss for non-compliance with statutory requirements, untrue statements 
ma prospectus and wilful non-disclosure of material facts. 

We will assume that our promoter is honest and has not made any 
misleading statements in his prospectus, and that he obtained sufficient 
uubscription of shares to make it possible to proceed with the incorporation 
of the company. 


MEMORANDUM OF ASSOCIATION 


The next step will be to arrange for preparation of the Memorandum 
tad Articles of Association of the company. The Memorandum of Asso- 
mation contains the fundamental conditions upon which the company is 
Rlowed to be incorporated. They are conditions introduced for the benefit 
the creditors and the outside public as well as of the shareholders. The 
Articles of Association are the internal regulations of the company. 
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The Memorandum of Association is a document usually typed on dem: 
size paper and must contain the following information: 


. Name of company. 
. Objects. 
Statement that liability of members is limited. 
Share capital, and shares into which divided. 
. Registered office. 
. Association clause. 
Name 
The company cannot use the name of an existing company or registered 
firm except where in course of dissolution and consent given. Certain 
words such as Bank, King, Royal, Imperial, Building Society, Chartered, 
Co-operative, Savings, etc., are prohibited. The name of the company, 
when chosen, cannot be altered without the consent of the Governor in 
Council. Any available name may be reserved for a proposed company on 
payment of a fee, for a period of up to three months. 


Objects 


The main object of our proposed company is to adopt the agreement 
made for the promotion of the business of John Jones & Son, and this 
would be covered by the first item of the Objects Clause, which is usually 
fairly long, and sets out in great detail the any objects which the company 
may undertake, either immediately or in the distant future. Particular 
care should be paid to making the objects as wide as possible, as th 
objects of a company set out in the Memorandum cannot be enlarged ot 
added to without a special resolution and the consent of the court, which 
will only be granted in special cases. It is wise to include a power “to 
carry on any other business, whether manufacturing or otherwise, as th 
company may deem expedient,” as it has been held to give the company 
very wide powers indeed. A difficulty sometimes encountered is that ifa 
main object is stated, the court will construe other powers as auxiliary #0 
it, and if the main object fails the company would be wound up. To met 
this position a clause should be added to the effect that each object is #0 
be regarded as an independent object, and is not to be cut down & 
restricted by reference to other clauses. 


Limited Liability 
This has been discussed earlier in the lecture. 


Share Capital 


This is set out as £100,000 divided into 100,000 shares of £1 each, antj 
represents the nominal (not the subscribed) capital. 


Situation of Registered Office 


Such and such an address, or elsewhere in Victoria as the directors 
determine from time to time. 


Association Clause 


In this clause the subscribers to the Memorandum declare that tf 
desire to be formed into a company and to take the number of shares Sf 
opposite their respective names. Each subscriber must sign his name @ 
address and description in full, and undertake to take at least one s 
Usually they sign for one share only, no matter how many they propé 
to apply for later. This is because shares so subscribed for cannot! 
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repudiated on the ground of misrepresentation. By signing the Memoran- 
dum they are deemed to have become members, and they need not apply 
for or have these shares allotted to them. Even an infant at law may sign 
the Memorandum. 


ARTICLES OF ASSOCIATION 


This completes the consideration of the Memorandum of Association, 
and let us now proceed to consider the second of the important documents 
to be filed prior to incorporation. The Articles of Association of a com- 
pany are the equivalent of the rules of a club and are subordinate to the 
Memorandum. They define the powers of directors and ensure that all 
who deal with them shall know the precise limits of their authority. It is 
not essential in a company limited by shares to register Articles of Asso- 
dation at all. If it does not do so, a model set of Articles set out in 
Table A of the Second Schedule to the Companies Act applies. Most 
companies, however, prefer to register their own, and commence their 
Articles by the statement that Table A shall not apply. 

Usual matters dealt with by the Articles include: 


. Share transactions—allotment, transmissions (special reference to 
proprietary companies ). 

. Calls, forfeitures and levies. 

. Alteration of capital. 

. The classes of shares with rights of respective classes. 

. Meetings—notices, voting power and procedure. 

. Appointment, rotation, powers and duties of directors and managing 
directors. 

. Accounts and audit. 

. Dividends and reserves. 

. Rights of various classes of shares on liquidation. 

. Borrowing powers. 

. Seal. 

. Notices. 


It is not possible here to deal with all the matters covered by Articles 
ti ‘Association, which are usually voluminous and in great detail. One 
point in the transfer and transmission of shares frequently encountered in 
foprietary companies and sometimes in public companies is a restriction 
hat directors may refuse to register a transfer of shares without giving any 
tason for such refusal. This is a useful power for exclusion of persons 
it is not desired to admit to membership. Some Articles go much further 
pnd include pre-emption clauses. These provide that any member desiring 
0 transfer a share shall give the company a transfer notice specifying the 
umber of shares to be transferred and the price required. This notice 
tonstitutes the company the transferror’s agent for a specified time, usually 
month, to offer the shares to existing shareholders. If no buyer is found, 
he transferror is at liberty to sell elsewhere at not less than the price 
feviously stated. A variation of this scheme is that the transferror does 
ot fix the price but the auditor certifies a figure as the fair value and 
he transferror is limited to that figure. There are many other variations 
this idea, the object of which is to restrict the holders of shares to persons 
pproved by the directors. 

Another point to which reference may be made is the qualification of 

ors. There is no provision in the Companies Act requiring directors 
hold any shares as a qualification for appointment as a director, but 
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most Articles do so provide, and any director appointed under such Articles 









must hold his qualification shares on appointment or within two month wy, 
after. If he is named in the Articles or the prospectus as a director, hel, con 
must have signed the Memorandum for at least the number of his quali- J, jist 
fication shares, or taken up and agreed to pay for those shares, or signed § pontr. 
and filed an undertaking to take up and pay for those shares. ficatic 





With regard to appointment of directors in the Articles, sometimes fj re 
directors are named in the Articles and they may be appointed for life or engag 
any shorter term. One method frequently used is to state in the Articles ff pave | 
that the directors shall be appointed by a majority of the subscribers to the § ment 
Memorandum. The Articles may give special or unusual powers to one ff conse: 
or more directors, e.g., they may provide that the remainder of the directors 
shall comply with his directions in the management of the company or that 
no resolution of the directors shall have any finality or effect unless Director § Wit 
A votes for it. Provisions exist in some Articles by which one director § Assoc 
who has full powers over the proceedings of the directors during his life- ff £1 per 
time has power by his will to clothe his executors or some beneficiary with § and tl 
similar power. As shareholders entering a company are presumed to know ff alled, 
and be bound by the Articles of Association, it can be readily seen that it is Hi time. 
worth while inspecting the Articles to know what are the rights and powers 
of the directors before entering a company. Generally speaking, Articles 
provide for rotation of directors, one or more retiring each year, the one 
to retire being the one longest in office, he being eligible for re-election. 

With regard to meetings, the following points may be of interest. Unless 
otherwise appointed by the Articles, seven days’ notice in writing must be 
given of a company meeting, and twenty-one days’ notice specifying the 
resolutions to be passed if it is desired to pass a specia! resolution which 
requires a three-quarters majority of those present and voting. Directors 
may call a meeting at any time on proper notice and shall call a meeting 
on a requisition from holders of one-tenth of the issued capital. A quorum 
is two members for a proprietary company or three for any other company, 
but the Articles may otherwise provide. A general meeting must be held 
at least once in every calendar year, and not more than fifteen months after 
the last meeting. These are called Ordinary General Meetings; all others 
are Extraordinary. 

Voting at a general meeting is by show of hands.- If any person requiresBijui! be 
a poll to be taken it must be taken, but at such time as the chairman directs, js en 
every person present or by proxy having one vote for each share held andMjnothe, 
the chairman having a casting Vote. Provision is made for filing proxieSBsumin 
or powers of attorney before the meeting and for a company member OMfyeatth ’ 
another company to appoint an individual person to attend and vote as its ending 
representative. iled wit 

These are only a few points covered by Articles of Association, but they passe 
will serve as a guide to the many and various matters dealt with. A clos D opera 
study of Table A in the Second Schedule of the Companies Act will giv¢iherson, 
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you a good insight into the matters especially regulated by Articles Off notic 
Association. 

Unlike the Memorandum of Association, the Articles are fairly simply 
amended. It is done at a meeting of the company of which twenty-one] A py/, 
days’ notice has been given specifying the nature of the resolutions covering@iertificat 






the proposed amendment. At the meeting three-quarters of those presetliisiness, 
and voting must support the proposed resolution to carry it. A copy OfMve bee 
this resolution, known as a special resolution, must be filed with the (a) A 
Registrar-General within twenty-one days. At the end of the Articles, ead b ; 

subscriber to the Memorandum must sign his name and the signature must {b) A 
be attested by at least one witness (not being another subscriber). = 
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OtTHER DocuMENTS 


With the Memorandum and Articles of Association there must be filed 
aconsent by all persons named in the Articles or prospectus as directors, 
alist of such persons, a copy of the prospectus (if not already filed), a 
contract in writing by which the directors undertake to take their quali- 
fcation shares, consent by any existing company or firm with same name 
imes H jo register new company, and, if required, a declaration by a solicitor 
Of B engaged in the formation of the company that the requirements of the Act 
icles § pave been complied with, and any material contracts, e.g., promoters’ agree- 
) the # ment and preliminary agreement, notice of situation of registered office, 
one § consent to registration by Commonwealth Treasurer, and the necessary fees. 
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ector§ With regard to the latter, the fees are paid on the Memorandum of 
ector # Association, and are £5 for a company with a share capital of £2,000, plus 
life- § {1 per £1,000 for the next £3,000, and then 10/- per £1,000 to £100,000, 
with Band then 5/- per £1,000. Each other document, or “fact,” as they are 
now alled, requires a fee of 6/-, with an additional penalty of 10/- if out of 
it is fi time. 

ir CERTIFICATE OF INCORPORATION 

ticles 
» one 





Upon filing all these documents a certificate of incorporation will be 
. issued. This is really the birth certificate of the company, and states that 
nless ge company is incorporated upon a particular day and that the company 
st be limited by shares. This certificate must be conspicuously displayed at 
> the mie registered office of the company. Its effect is to incorporate the sub- 
vhich @*tIbers as an incorporated company with limited liability, perpetual suc- 
ession, and a common seal capable of suing and being sued -in the name of 
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Directors’ MEETING 





The company’s next step will be to have a directors’ meeting at which 
the agreement between the vendors and the trustee of the company shall 
adopted. A short form of adoption agreement referring to and adopting 
te earlier agreement will be sealed with the company’s seal, and then 
keome binding upon the company subject to the proviso that no agreement 
tall be binding upon the company until it has received a certificate that 
itis entitled to commence business, to which I shall refer in a moment 
Another matter which would be dealt with at this first meeting of directors, 
assuming that consent to issue shares has been received from the Common- 
walth Treasury, would be the allotment of shares to applicants and the 
ending of allotment letters to them. A return of such allotments must be 
td within twenty-one days of the allotment. A resolution would probably 
passed to open a banking account, and authorising directors and secretary 
boperate thereon. A resolution should also be passed to appoint some 
son, usually the secretary, public officer for all taxation purposes, and 
t notice of such appointment to be given to the department concerned. 
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CoMMENCING BUSINESS 
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A public company cannot actually commence business until it obtains a 
trtificate from the Registrar-General that it is entitled to commence 
siness. This certificate will be granted when the following documents 
ave been filed : 


(a) A prospectus, or statement in lieu of prospectus. 


(b) A declaration by a director or the secretary that shares equal to the 
immum subscription set out in the prospectus have been allotted, and 
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that every director has paid the application and allotment money on sh; 


to be taken up by him. 
The company can then commence business. 


STATUTORY MEETING 

Our company has now been formed and registered, and the only otf 
formality to which it is necessary to refer is the Statutory Meeting 
the Statutory Report. The Statutory Meeting is the first compulsory 
ing of shareholders, and must be held not less than one month nor 
than three months after the date on which the company became entitled 
commence business. At least seven days before the meeting memb 
must receive a copy of the Statutory Report. 


STATUTORY REPORT 


This must be certified by two directors, and must give the follows 

information : 

1. Total number of shares allotted, showing those allotted for q 
separately from those not for cash, and showing the extent to whi 
partly paid shares are paid. 

Total amount of cash received for shares allotted. 

Abstract of receipts and payments made up to seven days prior) 
meeting, showing balance in hand, and account or extent of g 
liminary expenses. 

Names, addresses and descriptions of directors, auditors, mai 
and secretary. 

5. Particulars of any contract the modification of which is to be 
mitted. 

6. Certificate by auditors as to shares allotted, cash received, and receq 
and payments 

The directors must file a copy of the Statutory Report, and shall ¢ 

a list of members to’be available at the meeting. Members at the med 
may discuss any matter relating to the formation of the company, or ari 
out of the Statutory Report, whether previous notice has been given or 
but no resolution of which notice has not been given in accordance 
the Articles may be passed. However, the meeting has power of adjoa 
ment to enable any necessary notice to be given. By this means a mo 
for winding up may be passed. 

However, the Statutory Meeting is usually a formality only, and it 

be assumed that our company, having been duly formed, registered 
permitted to commence business, is safely launched on its business 
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